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A. Introduction 
 
On December 22, 2017, major federal tax reform legislation, known as the Tax Cuts and 
Jobs Act (TCJA), was signed into law by the President.1 The TCJA makes substantial 
and broad changes to the Internal Revenue Code of 1986 (IRC).2 These changes affect 
the taxation of individuals and businesses. Florida does not have a personal (individual) 
income tax. However, the changes will significantly affect Florida corporate income tax3 
and corporate taxpayers when it is fully implemented.  
 
Changes to federal corporate income tax are important since Florida piggybacks the 
IRC. The Florida Legislature updates its utilization of the IRC by adopting the code as it 
exists on January 1 in any given year.4 Generally, federal taxable income from Line 30 of 
the federal corporate income tax form, IRS form 1120, is the starting point for calculating 
Florida corporate income tax.5 Therefore, any federal changes that affect the 
computation of federal taxable income automatically flow into the computation of Florida 
corporate income tax.6 
 
To calculate the Florida corporate income tax due, federal taxable income is modified by 
applying certain additions, subtractions and certain other adjustments.7 These 
modifications adjust taxable income for state corporate income tax purposes and reflect 
provisions or treatments that the state has chosen to treat differently.8 After the 
additions, subtractions, and any necessary adjustments are made, the resulting adjusted 
federal income is apportioned.9 There must also be a determination of whether there is 
any nonbusiness income and if so, how to allocate this income.10 Net income is 
computed by adding the amount of adjusted federal income apportioned to Florida and 
any nonbusiness income allocated to Florida, then reducing that sum by up to $50,000 

                                                           
1 Public Law No. 115-97, H.R.1 (December 22, 2017). The act, titled “An Act To Provide for reconciliation 
pursuant to Titles II and V of the concurrent resolution on the budget for fiscal year 2018,” was originally 
introduced as the Tax Cuts and Jobs Act. 
2 Title 26, United States Code 
3 Chapter 220, Florida Statutes (F.S.) 
4 s. 220.03, F.S. 
5 When filing a Florida corporate income tax return, the first line on the Florida return is “Federal Taxable 
Income,” which for many taxpayers is taken directly from Line 30 of the federal corporate income tax 
return, Form 1120. See Form F-1120N, Instructions for Corporate Income/Franchise Tax Return for 
Taxable Years Beginning on or after January 1, 2018, incorporated by reference in Rule 12C-1.051, 
Florida Administrative Code (F.A.C.) 
6 This integration with federal corporate income tax law is intended to minimize difficulties of taxpayer 
compliance and minimize difficulties in administering the state corporate income tax code by the 
Department of Revenue. See s. 220.02(3), F.S., regarding legislative intent. 
7 s. 220.13, F.S. 
8 For example, s. 220.13(1)(b)2., F.S., provides subtractions for certain foreign derived income. This 
provision is consistent with the United States Supreme Court’s decision in Kraft General Foods, Inc. v. 
Iowa Department of Revenue, 505 U.S. 71 (1992). 
9 s. 220.15, F.S. 
10 s. 220.16, F.S. 



 

6 
 

or the exemption.11 Finally, net income is subject to the state corporate income tax rate 
of 5.5 percent.12  
 
During the 2018 Legislative Session, the Florida Legislature determined that a closer 
look at the significant changes to federal corporate income tax provisions made by the 
Tax Cuts and Jobs Act was needed to better understand the effects on the state 
corporate income tax and on the state’s corporate taxpayers. As such, Section 3 of 
Chapter 2018-119, Laws of Florida, charged the Department with the task of examining 
how the federal law changes will affect the state corporate income tax as a result of the 
Florida Legislature adopting the 2018 Internal Revenue Code. A final report of its 
findings is due to the Governor, President of the Senate, Speaker of the House of 
Representatives, and the chairs of appropriate legislative committees by February 1, 
2019. 
 

B. Requirements of Chapter 2018-119, Laws of Florida 
 
Pursuant to Chapter 2018-119, Laws of Florida, the Department was required to 
examine the effect the TCJA will have on Florida corporate income tax as a result of the 
state’s adoption of the Internal Revenue Code. The law also specified the information to 
be included in the final report and provided guidance to the Department on conducting 
the examination.  
 
The report must include a discussion of the potential effects of the TCJA, including 
effects on structure and revenue; options for integration of state law with federal law; 
estimates of potential fiscal impacts for each option; and a compilation of all public input 
received. 
 
The Department was also directed to monitor guidance provided by the Internal 
Revenue Service (IRS), other tax authorities, and advisory groups; and conduct at least 
two public workshops to gather public input. Additionally, the Department was required 
to develop a process outside of the workshops to receive public input. 
 
The Department held public workshops to gather public input on August 22, 2018, and 
October 24, 2018. Participants attended both electronically and in person and comments 
were received on several topics. In accordance with the law, the Department created a 
dedicated webpage to collect comments and any additional input from the public about 
the TCJA. The webpage went live in April 2018. The webpage provided the public with 
multiple methods of providing comments, including a dedicated email address. A total of 
13 public comments were received through the Department’s dedicated website. 
Transcripts of the public meetings and copies of comments received are included in the 
report’s appendix. IRS guidance issued through December 14, 2018, has been listed for 
each of the main topics addressed in the report.  
 

                                                           
11 s. 220.14, F.S. 
12 s. 220.11(2), F.S. 
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Status reports were provided to the chairs of appropriate legislative committees on 
August 3 and November 16, 2018, as required. These status reports provided an 
overview of the project and actions taken by the Department, as well as preliminary 
identification of the substantive topics to be analyzed by the Department in the final 
report. The Department consulted with the Revenue Estimating Conference on the 
development of the required reports. 

C. Final Report Development

The Department established a 14-member team, from various sections within the
agency, to work on this project. The team included attorneys from the General Counsel’s
Office, staff and managers from the General Tax Administration Program, Office of
Technical Assistance and Dispute Resolution, Office of Tax Research, Office of
Legislative and Cabinet Services, and the Executive Office. The Department identified
topics that have the potential to have the most significant impacts on Florida corporate
income tax. The topics were identified based on information that was obtained during
and after the 2018 legislative session as well as from public comments and other tax
authorities.

The Department used the federal Joint Committee on Taxation’s publication JCX-67-17,
which identified the estimated federal budget effects of the TCJA, as a starting point.13

The Department also reviewed a report published by the Council on State Taxation and
the final Florida House of Representatives legislative bill analysis on House Bill 7093 to
determine possible topics with substantial impact on Florida corporate income tax.
Weekly meetings were held to review and discuss possible topics, analyses, fiscal
reports, IRS guidance, as well as, external comments and articles available through
December 14, 2018.

Fourteen topics with significant impact on Florida corporate income tax have been
identified. For each topic, the Department prepared an in-depth analysis that includes
IRS guidance; public comments; citations; and the potential effect on state revenues
along with other pertinent information. Three other topics that received public comment
are also briefly discussed in the report. Section IV of the report contains information by
subject area regarding other provisions in the Tax Cuts and Jobs Act. Provided for each
subject area is a list of IRC citations, a summary of the federal changes with effective
dates, IRS guidance and other information.

D. Limitations of the Report

The Department used its knowledge and experience, along with other available
information, to evaluate the impact of the TCJA on Florida corporate income tax. Many
of the TCJA’s provisions are highly complex and may result in unexpected impacts that
cannot be predicted at this time. It is also possible that new or subsequent guidance

13 Publication JCX-67-17 Estimated Budget Effects of the Conference Agreement for H.R. 1, The “Tax 
Cuts and Jobs Act” by United States Congress Joint Committee of Taxation (JCT) - December 18, 2017. 
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from the IRS could alter the analyses provided in the report. The report is not intended to 
provide specific tax guidance for individual taxpayers, but rather general guidance on the 
TCJA in relation to Florida corporate income tax. To complete the report in the timeframe 
allotted, the Department focused on those topics with the potential to have the most 
significant impacts on Florida corporate income tax. An in-depth analysis of 14 topics is 
included in this report based on the best information available to the Department as of 
December 14, 2018. Conclusions in this document are subject to revision as additional 
information becomes available.  

E. Fiscal Impact Methodology

In this report, the Department provides estimates of the fiscal impacts of certain
provisions of the Tax Cuts and Jobs Act on Florida’s Corporate Income Tax (CIT)
revenues. The Department used the federal Joint Committee on Taxation’s (JCT)
publication JCX-67-17, which identified the estimated federal budget effects of the Tax
Cuts and Jobs Act, as a starting point.14

The JCT staff produced a comprehensive analysis of the various provisions of the Tax
Cuts and Jobs Act and identified federal impacts for many of the provisions. The JCT
analysis provides three sections that focus on changes to individual tax provisions;
changes to business tax provisions; and changes to international tax provisions. The
JCT estimates are allocated across ten federal fiscal years from 2018-19 to 2027-28.

Since the impacts were provided in terms of federal revenues, transformations to the
JCT data were necessary in order to use the JCT analysis to estimate the impact of the
federal law changes to Florida’s corporate income tax. Certain provisions were identified
in conversations with JCT staff as affecting both federal corporate income tax and
individual income tax. JCT staff provided the percentage split for those provisions, as
well as the effective tax rate of 19 percent for individual income tax. An additional
transformation was made to convert federal revenue impacts to federal taxable base
impacts by dividing federal revenue impacts by the new federal corporate income tax
rate of 21 percent. These splits and effective rates were used to convert revenue
impacts into taxable base income impacts. These transformations take place in lines 2
and 3, respectively, in the issue-specific analyses.

For most taxpayers the starting point for Florida corporate income tax is line 30 of
federal form 1120. Generally, Florida is considered a “piggyback” state as the Florida
income tax code incorporates much of the federal income tax code. This relationship
between the Florida and the federal income tax code allows for a consistent estimation
of impacts by assuming a constant share of federal impacts for Florida. To develop the
constant share, the following formula was used:

14 Publication JCX-67-17 Estimated Budget Effects of the Conference Agreement for H.R. 1, The “Tax 
Cuts and Jobs Act” by United States Congress Joint Committee of Taxation (JCT) - December 18, 2017. 
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𝐴𝐴𝐴𝐴𝐴𝐴 �
�𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹 𝐶𝐶𝐶𝐶𝐶𝐶 𝑁𝑁𝑁𝑁𝑁𝑁 𝑅𝑅𝑁𝑁𝑅𝑅𝑁𝑁𝐹𝐹𝑅𝑅𝑁𝑁𝑅𝑅 1998−2017

5.5% (𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹𝐹 𝑆𝑆𝑁𝑁𝐹𝐹𝑁𝑁𝑁𝑁𝐹𝐹 𝑅𝑅𝐹𝐹𝑁𝑁𝑁𝑁) �

�𝐹𝐹𝑁𝑁𝐹𝐹𝑁𝑁𝐹𝐹𝐹𝐹𝐹𝐹 𝐶𝐶𝐶𝐶𝐶𝐶 𝑅𝑅𝑁𝑁𝑅𝑅𝑁𝑁𝐹𝐹𝑅𝑅𝑁𝑁𝑅𝑅1998−2017
35% (𝐹𝐹𝑁𝑁𝐹𝐹𝑁𝑁𝐹𝐹𝐹𝐹𝐹𝐹 𝑆𝑆𝑁𝑁𝐹𝐹𝑁𝑁𝑁𝑁𝐹𝐹 𝑅𝑅𝐹𝐹𝑁𝑁𝑁𝑁) �

� 

Over the twenty-year period, the average constant share was 3.6 percent (Table X1). 
Once the base impacts were allocated to Florida using the 3.6 percent share, the 5.5 
percent Florida CIT rate was applied to estimate Florida revenue impacts. 

Since the federal fiscal year is October 1 to September 30 and the Florida fiscal year is 
July 1 to June 30, JCT impacts were converted to reflect the different fiscal years. To 
make this conversion, the Florida corporate income tax collections by month were 
examined over the period covering the 2011 to 2016 calendar years. The average 
annual percent of total collections for the months of July, August, and September was 
21.04% over the period from July 2009 to June 2018 (Table X2). This share was used to 
convert federal fiscal years to state fiscal years under the assumption that federal 
receipts would have the same percentage share of total collections as Florida does for 
this three-month period. 

The methodology above was used to estimate the provisions of the Tax Cuts and Jobs 
Act analyzed in this report, excluding the alternative minimum tax. For bonus 
depreciation and the alternative minimum tax, the use of this method to analyze fiscal 
impact does not result in a fair estimate of the impact to Florida. For bonus depreciation, 
this is because Florida decoupled from federal bonus depreciation; for the alternative 
minimum tax, this is because Florida’s alternative minimum tax is calculated in a 
manner that does not result in an apportioned share of the federal alternative minimum 
tax for Florida. The JCT methodology is presented for the bonus depreciation analysis, 
but readers should consider the discussion in the fiscal impact section regarding how to 
interpret the analysis.    

The methodology used in this report was also similarly used during the 2018 Legislative 
Session to illustrate possible Florida revenue impacts of adopting the provisions of the 
Tax Cuts and Jobs Act at the request of Florida’s Revenue Estimating Conference 
(REC). In the REC workpapers, the following assertions15 were outlined that the REC 
would have to make to adopt point estimates for the impact of conforming to the federal 
law changes enacted in the Tax Cuts and Jobs Act: 

1. The JCT analysis reasonably estimates the impacts at the federal level and
applied approximately the same standards that the REC would use.

2. The application of a 3.6% share of the federal CIT tax base provides a
reasonably correct representation of Florida.

15 The REC workpapers are available online at: 
http://edr.state.fl.us/Content/conferences/revenueimpact/archives/2018/_pdf/page580-589.pdf 

http://edr.state.fl.us/Content/conferences/revenueimpact/archives/2018/_pdf/page580-589.pdf
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3. The tax provisions retained at a 100% flow-through from the federal tax 
base to the state’s portion are, in fact, 100% and not something lower.

4. For those tax provisions affecting the treatment of foreign-related income, 
the impacts are appropriately shared to Florida. Moreover, there are no 
constitutional restrictions that prevent an impact from occurring in Florida.

5. There will be no material tax planning response to the CIT tax changes. In 
this regard, it is important to note that the federal changes will have 
behavioral ramifications at the federal level, across the multiple states that 
have CIT, and within Florida. Some of these effects will be interactive. As 
corporations consider strategies for tax minimization, it is unclear what 
changes will occur between states.

6. For those instances where federal policies need to be developed but the 
development has not yet occurred, the final results will not materially alter the 
understanding the REC currently has of the new tax provisions.

Regarding the proposed legislation providing for full conformity to the 
provisions of the Tax Cuts and Jobs Act, the REC adopted negative, 
indeterminate cash estimates of the impact to Florida revenues for state fiscal 
years (SFY) 2017-18 and 2018-19; plus/minus indeterminate cash estimates 
for SFY 2019-20; positive indeterminate cash estimates for all years 
thereafter; and positive, recurring impacts for all years of the forecast. In 
adopting this impact, the REC expressly stated that the specific amounts or 
assumptions associated with the individual provisions were not adopted as 
the conference was not able, at that time, to accept the six overarching 
assertions discussed above. 



 

11 
 

 

 

 

 

 Table X1     

 
Federal CIT 

Receipts(M) 1 

Florida Net 
CIT Receipts 
(Collections 
after refund) 

(M)2 

Federal CIT 
Implied Base 

(M) 

Florida CIT 
Implied 

Base (M) 
Florida Percent of 

Federal Base 
1998 $205,302 $1,271 $586,578 $23,115 3.9% 
1999 $207,231 $1,267 $592,089 $23,036 3.9% 
2000 $221,429 $1,189 $632,654 $21,624 3.4% 
2001 $196,546 $1,139 $561,560 $20,700 3.7% 
2002 $145,840 $963 $416,686 $17,515 4.2% 
2003 $171,215 $961 $489,184 $17,471 3.6% 
2004 $222,933 $1,135 $636,951 $20,631 3.2% 
2005 $298,028 $1,573 $851,509 $28,602 3.4% 
2006 $370,825 $2,231 $1,059,499 $40,567 3.8% 
2007 $394,222 $2,249 $1,126,349 $40,882 3.6% 
2008 $303,816 $1,921 $868,045 $34,927 4.0% 
2009 $178,173 $1,418 $509,066 $25,789 5.1% 
2010 $260,473 $1,460 $744,208 $26,547 3.6% 
2011 $315,195 $1,673 $900,556 $30,411 3.4% 
2012 $324,795 $1,817 $927,985 $33,044 3.6% 
2013 $365,479 $1,913 $1,044,224 $34,778 3.3% 
2014 $418,261 $1,781 $1,195,031 $32,380 2.7% 
2015 $436,459 $1,991 $1,247,026 $36,193 2.9% 
2016 $409,940 $1,971 $1,171,257 $35,835 3.1% 
2017 $409,019 $2,173 $1,168,626 $39,500 3.4% 

      1998 - 2017 average 3.6% 
Sources: 1. Data Series UFCORPTF - National Economic Estimating Conference - July 12, 2018  

2. General Revenue Estimating Conference Workpapers -  February 23, 2018 

Table X2    
Florida 

CIT 
Receipts 

JUL - 
SEP 
(M) 

FY 
TOTAL 

(M) 
Percent 

of FY 
2009-10 $421.8 $1,789.9 23.57% 

2010-11 $410.7 $1,874.5 21.91% 

2011-12 $421.0 $2,010.8 20.94% 

2012-13 $441.3 $2,081.0 21.21% 

2013-14 $441.0 $2,042.5 21.59% 

2014-15 $469.2 $2,236.3 20.98% 

2015-16 $463.7 $2,272.1 20.41% 

2016-17 $510.1 $2,366.4 21.56% 

2017-18 $415.1 $2,413.0 17.20% 

  Nine-year Average 21.04% 

Source: Office of Economic and Demographic Research Detailed 
Monthly Revenue Reports 
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A. Transition Tax – Repatriation 
 

1. Prior Federal Law:  
 
United States (U.S.) corporations are subject to a federal corporate income tax on 
worldwide income. U.S. shareholders of foreign corporations are generally not taxed on 
the income earned by the foreign corporation until the income is distributed as a dividend 
to the U.S. shareholders. Taxpayers are allowed a foreign tax credit or a deduction for 
foreign income taxes paid on the income out of which the dividend is paid, but generally 
only when the foreign earnings are distributed to the U.S. corporation or otherwise 
subject to U.S. taxation. The foreign tax credit generally is available to offset, in whole or 
in part, the U.S. tax owed on foreign-source income. 
 
The deferral of tax on foreign source income does not apply to certain passive or easily 
mobile income of U.S. controlled foreign corporations (called subpart F income16), which 
is taxed as earned, whether or not repatriated. A controlled foreign corporation is a 
corporation that is at least fifty percent (50%) owned by U.S. shareholders that each own 
at least ten percent (10%) of the shares.  
 
Because of tax deferral, unrepatriated income has accumulated abroad. In 2004, section 
965, IRC, was created as a temporary provision (applicable to only one taxable year) 
intended to encourage U.S. multinational companies to repatriate foreign earnings by 
allowing corporations to bring back deferred amounts at a lower tax rate on a voluntary 
basis.17 
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act18 (Act) amended section 965 of the Internal Revenue Code 
(IRC) to impose a unique one-time corporate income transition tax on deferred (untaxed) 
foreign income as if such income had been repatriated to the United States in the 
business’s last tax year beginning before January 1, 2018. The repatriation is part of the 
transition to a participation exemption system of taxation from the current worldwide 
taxation with deferral system and will exempt certain foreign dividends received by U.S. 
multinational businesses from domestic taxation for tax years beginning January 1, 
2018, and thereafter.19 The repatriation of deferred foreign source income from 1986 to 
2017 is one of the few changes made by the Act applying to tax years beginning prior to 
January 1, 2018. 
 
Pursuant to section 965, IRC, the repatriated amount is specifically recognized as 

                                                           
16 Title 26 of the United States Code, Subtitle A, Chapter 1, Subchapter N, Part III, Subpart F - Controlled 
Foreign Corporations includes sections 951-965 of the Internal Revenue Code. 
17 Public Law 108-357, American Jobs Creation Act of 2004, Title IV, Section 422. 
18 Public Law 115-97 
19 See section 245A, IRC. 



 

14 
 

subpart F income. Section 965, IRC, requires certain U.S. shareholders20 to recognize 
as subpart F income, the accumulated foreign earnings of a controlled foreign 
corporation and other foreign corporations with a ten percent (10%) U.S. domestic 
corporate shareholder. The tax on post-1986 accumulated foreign earnings held in cash 
or cash equivalents is 15.5%, while the tax on post-1986 accumulated foreign earnings 
held in non-liquid assets is 8%. The lower tax rates are achieved through a deduction 
(subtraction) from the taxable repatriated foreign earnings.  Taxpayers may elect to 
spread the repatriation tax due over an eight-year period. Other elections are also 
provided, such as the use of federal net operating losses.    
 
The IRS has issued guidance on the corporate income transition tax issue in the form of 
notices, a publication, a revenue procedure, and frequently asked questions. This 
guidance generally directs the repatriation tax to be computed separately21 and paid 
separately from the regular federal corporate income tax. As a result, the repatriated 
income is generally not included on the federal taxable income line on the federal 
corporate income tax form. The IRS guidance separately addresses real estate 
investment trusts (REITs) and other entities. 
 

3. Federal Law References:  
 
Public Law 115-97 References: Section 14103 
 
Internal Revenue Code References: Section 965 
 

4. IRS Guidance as of December 14, 2018:  
 
• Publication 5292, How to Calculate Section 965 Amounts and Elections Available to 

Taxpayers, https://www.irs.gov/pub/irs-pdf/p5292.pdf 
• Questions and Answers about Reporting Related to Section 965 on 2017 Tax 

Returns, https://www.irs.gov/newsroom/questions-and-answers-about-reporting-
related-to-section-965-on-2017-tax-returns 

• Notice 2018-07, Guidance under Section 965, https://www.irs.gov/pub/irs-drop/n-18-
07.pdf 

• Notice 2018-13, Additional Guidance Under Section 965 and Guidance Under 
Sections 863 and 6038 in Connection with the Repeal of Section 958(b)(4), 
https://www.irs.gov/pub/irs-drop/n-18-13.pdf 

• Notice 2018-26, Additional Guidance Under Section 965, Guidance Under Sections 
62, 962, and 6081 in Connection with Section 965; and Penalty Relief Under Section 
6654 and 6655 in Connection with Section 965 and Repeal of Section 958(b)(4), 
https://www.irs.gov/pub/irs-drop/n-18-26.pdf 

                                                           
20 For transition tax purposes, a U.S. shareholder is a U.S. person who owns 10% or more of the total 
combined voting power of all classes of stock of a foreign corporation, or 10% or more of the total value of 
shares of all classes of stock of a foreign corporation. See section 951(b), IRC. 
 
21 The transition tax is reported on IRC 965 Transition Tax Statement, which must be included with a 
taxpayer’s federal income tax return. 
 

https://www.irs.gov/pub/irs-pdf/p5292.pdf
https://www.irs.gov/newsroom/questions-and-answers-about-reporting-related-to-section-965-on-2017-tax-returns
https://www.irs.gov/newsroom/questions-and-answers-about-reporting-related-to-section-965-on-2017-tax-returns
https://www.irs.gov/pub/irs-drop/n-18-07.pdf
https://www.irs.gov/pub/irs-drop/n-18-07.pdf
https://www.irs.gov/pub/irs-drop/n-18-13.pdf
https://www.irs.gov/pub/irs-drop/n-18-26.pdf
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• Revenue Procedure 2018-17, https://www.irs.gov/pub/irs-drop/rp-18-17.pdf 
• Notice 2018-78, Additional Guidance Under Section 965, https://www.irs.gov/pub/irs-

drop/n-18-78.pdf 
• Revenue Procedure 2018-47, https://www.irs.gov/pub/irs-drop/rp-18-47.pdf 
• REG-104226-18, Guidance Regarding the Transition Tax Under Section 965 and 

Related Provisions, https://www.irs.gov/pub/irs-drop/reg-104226-18.pdf 
 

5. Florida Law: 
 
Section 220.13(1), F.S., defines “adjusted federal income,” and Rule 12C-1.013(1), 
F.A.C., states that “taxable income,” as defined by section 220.13(2), F.S., is the starting 
point in determining Florida corporate income tax due. In general, “taxable income” is the 
amount of a corporation’s income that is subject to federal corporate income tax.  
 
To the extent repatriation income is included in federal taxable income, it is included in 
the Florida corporate income tax base. Likewise, if repatriation income is not included in 
the starting point of the Florida corporate income/franchise tax return, then the income is 
not subject to the Florida corporate income tax. Direct and indirect expenses related to 
this income are included in the computation of federal taxable income as they have been 
since 1986. 
 
Section 220.13(1)(b), F.S., provides for a subtraction of subpart F income, net of any 
direct and indirect expenses, from federal taxable income. Rule 12C-1.013(10), F.A.C., 
states: “…a subtraction from [federal taxable income] is provided for subpart F income 
reported under s. 951, I.R.C., net of associated expenses. To support the amount of 
subpart F income claimed, all federal forms, schedules and worksheets associated with 
IRS Form 5471 must be attached to the Form F-1120.” 
 
If any repatriation income flows through to be part of the Florida corporate income tax 
base, it is subsequently subtracted as subpart F income, net of any direct and indirect 
expenses included in the computation.    
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Generally, repatriation income under section 965, IRC, does not flow into federal taxable 
income, which is the starting point for the Florida corporate income tax computation. 
Internal Revenue Service (IRS) Publication 5292 directs the tax due for repatriation 
income under section 965, IRC, to be computed separately and paid separately from the 
standard federal corporate income tax.  As a result, repatriation income is not included in 
federal taxable income on Form 1120 and does not flow into the Florida corporate 
income tax computation. Section 220.13(1)(a), F.S., does not contain any separate 
addition for section 965, IRC, income, whether net of expenses, net of the deduction to 
reach the lower tax rates, or any other deduction.  Therefore, under most circumstances 
there is no Florida corporate income tax due on the repatriation income. In addition, any 
expenses directly and indirectly related to the production of the repatriation income that 

https://www.irs.gov/pub/irs-drop/rp-18-17.pdf
https://www.irs.gov/pub/irs-drop/n-18-78.pdf
https://www.irs.gov/pub/irs-drop/n-18-78.pdf
https://www.irs.gov/pub/irs-drop/rp-18-47.pdf
https://www.irs.gov/pub/irs-drop/reg-104226-18.pdf
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are included in the standard federal income tax computation flow into the Florida income 
tax computation.  

However, the IRS guidance addresses REITs and a few other entities separately. In a 
few unique situations, it appears that some repatriation income may be part of the 
standard federal taxable income that flows into the Florida corporate income tax return. If 
this occurs, the included repatriation income would be treated as subpart F income and 
subtracted, net of direct and indirect expenses. This subtraction is in accordance with 
section 220.13(1)(b), F.S., and Rule 12C-1.013(10), F.A.C. 

Since the repatriation transaction tax is due with the federal corporate income tax return 
for the last taxable year beginning prior to January 1, 2018, the Department of Revenue 
issued Tax Information Publication (TIP 18C01-01) on April 27, 2018.      

7. Florida Rulemaking related to the Federal Change:

None

8. Florida Law References:

Section 220.13, F.S., Rule 12C-1.013, F.A.C., Tax Information Publication 18C01-01

9. Public Comments as of December 14, 2018:

• First Public Meeting Transcript - August 22, 2018, pages 34 - 35
• Public Comment #11 - Received October 19, 2018

10. Options for Changes the Legislature Could Make Which May be Needed to
Integrate State Law with Federal Law and Potential Fiscal Impact:

No changes are needed to integrate state law with federal law.

The tax due for repatriation income under section 965, IRC, is computed separately and
paid separately from the standard federal corporate income and thus does not flow into
the Florida corporate income tax calculation. In unique situations such as REITs, Florida
law treats the repatriation income as subpart F income.

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 



17 

11. Potential Effect on State Revenues:

The tables below provide an analysis of the effect of the transition tax on Florida using 
the JCT methodology if the tax applied in Florida. As indicated above, the Department 
has issued guidance providing that under current law, this new federal tax does not 
generally apply in Florida. These estimates have been determined following the 
methodology and assumptions detailed in section IE.

Table 1 - (Millions) 

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $78,600 $49,600 $16,500 $15,600 $15,700 $176,000 

2 100% federal CIT impact $78,600 $49,600 $16,500 $15,600 $15,700 $176,000 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $374,286 $236,190 $78,571 $74,286 $74,762 $838,095 

4 

Florida taxable income 
share of federal base 
(3.6%) $13,474 $8,503 $2,829 $2,674 $2,691 $30,171 

5 
Apply Florida CIT rate 
(5.5%) $741 $468 $156 $147 $148 $1,659 

6 
Conversion to Florida 
state fiscal year $839 $402 $154 $147 $171 $1,713 

Table 2 - (Millions) 

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $27,200 $47,500 $64,400 $33,000 -$9,400 $338,800 

2 100% federal CIT impact $27,200 $47,500 $64,400 $33,000 -$9,400 $338,800 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $129,524 $226,190 $306,667 $157,143 -$44,762 $1,612,857 

4 

Florida taxable income 
share of federal base 
(3.6%) $4,663 $8,143 $11,040 $5,657 -$1,611 $58,063 

5 
Apply Florida CIT rate 
(5.5%) $256 $448 $607 $311 -$89 $3,193 

6 
Conversion to Florida 
state fiscal year $297 $481 $545 $227 -$70 $3,193 

Note: Totals may be affected by rounding. 



 

18 
 

B. Alternative Minimum Tax  
 

1. Prior Federal Law:  
 
For corporate income tax purposes, the federal alternative minimum tax (AMT) is a 
minimum tax that is required to be computed in addition to the regular federal 
corporate income tax.22 When the regular federal corporate income tax results in a 
smaller tax liability than the federal AMT liability, the difference between the two 
amounts is the federal AMT due.23  
 
Federal AMT is generally a result of a taxpayer’s taxable income increased by certain 
tax preference items and adjusted by determining the tax treatment of certain items in 
a manner that negates the deferral of income resulting from the regular tax treatment 
of those items.  
 
When federal AMT is paid, a federal AMT credit is created for use against the regular 
federal corporate income tax liability in future taxable years when the regular federal 
corporate income tax liability exceeds the federal AMT liability.24 
 
A separate net operating loss is computed for federal AMT purposes. A taxpayer’s 
federal alternative tax net operating loss deduction is generally limited to 90% of 
alternative minimum taxable income determined without regard to such deduction and 
any domestic production activities deduction under section 199, IRC.25 
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)26 repeals federal corporate AMT for taxable years 
beginning after December 31, 2017. The TCJA also accelerates the use of previously 

                                                           
22 See section 55(e), IRC (2017). A corporation is treated as a “small corporation” exempt from AMT if:  
• the current year is the corporation’s first taxable year in existence, or 
• its average annual gross receipts for all “3-taxable-year periods” (or portion thereof) ending before 

its current taxable year did not exceed $7.5 million ($5 million for the corporation’s first “3-taxable-
year period”).  

The “small corporation” gross receipts test must be met annually. Once average gross receipts exceed 
$7.5 million, the corporation loses its AMT exemption status, even if average gross receipts fall below 
$7.5 million in future years. 

23 Federal corporate AMT is equal to 20% of federal alternative minimum taxable income (AMTI, as 
defined in section 55(b)(2), IRC (2017)) after the $40,000 exemption (if applicable; the exemption begins 
phasing out when the AMTI exceeds $150,000), less the alternative minimum tax foreign tax credit, and 
less the regular corporate income tax liability before applying all tax credits except the foreign tax credit. 
Federal corporate AMT is computed on federal Form 4626 (Alternative Minimum Tax—Corporations) and 
reported on Schedule J (Tax Computation and Payment) of federal Form 1120 (U.S. Corporation Income 
Tax Return). 
24 It should be noted that a corporation may elect to claim unused AMT credit in lieu of claiming bonus 
depreciation for qualified property (as defined in section 168(k)(2), IRC). See section 168(k)(4), IRC 
(2017). Once made, this election cannot be revoked without IRS consent. 
25 See section 56(d), IRC (2017). 
26 Public Law 115-97 
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earned federal AMT credits by not only allowing the federal AMT credit to offset the 
regular federal corporate income tax liability, but also by allowing the excess credit to 
be refunded. The TCJA makes previously earned federal AMT credits refundable for 
taxable years beginning after 2017 and before 2022. 
 
For taxable years beginning after 2017 and before 2021, the federal AMT credit that 
may be refunded is limited to 50% of the excess amount of the unused/unrefunded 
federal AMT credit over the amount of the credit allowable for the taxable year against 
the regular federal income tax liability. However, for taxable years beginning in 2021, 
any remaining credits are refundable.  
 
Federal AMT credit carryovers expire after tax year 2021, and no federal AMT credit 
may be claimed against the regular federal corporate income tax liability in a taxable 
year beginning on or after January 1, 2022.27  
 

3. Federal Law References:  
 
H.R. 1, sections 12001 and 12002; Sections 53, 55, and 56, IRC; Federal Form 4626 
and Instructions (Alternative Minimum Tax—Corporations); Federal Form 8827 (Credit 
for Prior Year Minimum Tax—Corporations) 
 

4. IRS Guidance as of December 14, 2018:  
 
Effect of Sequestration on the Alternative Minimum Tax Credit for Corporations 
https://www.irs.gov/businesses/effect-of-sequestration-on-the-alternative-minimum-tax-
credit-for-corporations 
 

5. Florida Law: 
 
Chapter 87-99,28 Laws of Florida, created the Florida corporate alternative minimum 
tax and AMT credit. Under Florida law, a taxpayer is only liable for Florida AMT if its 
federal corporate income tax return includes a liability for federal AMT. Florida law 
requires a taxpayer who pays federal AMT to calculate Florida AMT for that same 
taxable year. A taxpayer who does not owe federal AMT or whose Florida AMT 
computation results in no Florida AMT due, does not owe any Florida alternative 
minimum tax.  
 
Pursuant to section 220.11, Florida Statutes (F.S.), the Florida corporate alternative 
minimum tax rate is 3.3%. Section 220.13(2)(k), F.S., provides that federal alternative 
taxable income is the starting point for the Florida AMT computation. When Florida 
AMT is greater than the regular Florida corporate income tax amount, a taxpayer owes 
and must pay Florida AMT. To the extent Florida AMT exceeds the regular Florida 
corporate income tax amount, a Florida AMT credit is created. The Florida AMT credit 
may be used in later taxable years to the extent the regular Florida corporate income 

                                                           
27 See section 53(e), IRC (2018).  
28 Sections 13-16, Chapter 87-99, L.O.F. 

https://www.irs.gov/businesses/effect-of-sequestration-on-the-alternative-minimum-tax-credit-for-corporations
https://www.irs.gov/businesses/effect-of-sequestration-on-the-alternative-minimum-tax-credit-for-corporations
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tax is greater than the Florida AMT amount.29 Unused Florida AMT credit carries 
forward indefinitely.   
 
Florida does not require a separate net operating loss computation for AMT purposes. 
Consequently, if a taxpayer is required to compute both the regular Florida corporate 
income tax and Florida AMT, it applies the same amount of Florida net operating loss 
carryover toward each Florida income amount (regular tentative apportioned adjusted 
federal income or tentative apportioned adjusted federal alternative minimum taxable 
income). In taxable years in which regular tentative apportioned adjusted federal 
income results in a loss and Florida AMT net income requires the payment of tax, 
Florida AMT is due, and the taxpayer will also generate a net operating loss that may 
be carried forward to subsequent years.  
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
The TCJA repeals the federal corporate alternative minimum tax for taxable years 
beginning on or after January 1, 2018. Since Florida AMT is only required to be paid 
when a taxpayer’s federal corporate income tax return includes a federal AMT liability 
for the same taxable year, no taxpayer will be required to pay Florida AMT for taxable 
years beginning after December 31, 2017. Likewise, no taxpayer will create Florida 
AMT credits in any taxable years beginning after December 31, 2017. 
 
Although the TCJA provides for the accelerated use of federal AMT credit and for tax 
refunds, Florida law does not accelerate the use of Florida alternative minimum tax 
credits nor does it provide for refunds of Florida AMT credits.  
 
Taxpayers with Florida AMT credits will continue to only be permitted to use Florida 
AMT credits to the extent that their regular Florida corporate income tax exceeds their 
Florida AMT amount. For taxable years beginning on or after January 1, 2018, 
taxpayers with Florida AMT credit carryovers must still compute Florida AMT (though 
only for purposes of determining the amount of Florida AMT credit that may be used), 
even though the starting figure (federal alternative minimum taxable income) is zero. 
Under certain circumstances, the Florida AMT amount may be larger than the regular 
Florida corporate income tax amount.30 However, in such case, no Florida AMT is due, 
and no Florida AMT credit may be used. Unused Florida AMT credit carries forward 
indefinitely and does not expire.   

 
7. Florida Rulemaking related to the Federal Change: 

 
The Florida Corporate Income/Franchise Tax Return (Form F-1120)31 is modified for 
the 2018 taxable year to remove Schedule VI (Computation of Florida Alternative 
Minimum Tax (AMT)). Since Florida AMT credits do not expire until they are applied 

                                                           
29 The Florida AMT credit is taken on Line 10 of Schedule V (Credits Against the Corporate 
Income/Franchise Tax) of Florida Form F-1120 (Florida Corporate Income/Franchise Tax Return). 
30 For example, if a taxpayer has a federal net operating loss for the year, but also has sufficient net 
Florida additions so that its adjusted federal income results in a positive number. 
31 Incorporated in Rule 12C-1.051, F.A.C. 
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against regular Florida corporate income tax, the Florida AMT credit line will remain on 
Form F-1120 indefinitely.32 The instructions for the Florida AMT credit line are 
amended to include the Florida AMT computation for the purpose of determining the 
amount of Florida AMT credit that may be used.33   

 
8. Florida Law References:  

 
Sections 220.11, 220.13, and 220.186, F.S., and Rules 12C-1.013, 12C-1.0186, and 
12C-1.051, Florida Administrative Code (F.A.C.)  

 
9. Public Comments as of December 14, 2018:  

 
None. 
 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate Florida state law with federal law. 
 
However, the Legislature may wish to consider conforming Florida to the federal 
expiration of the AMT. 
 
Option: Consistent with federal treatment, repeal Florida AMT and allow the accelerated 
use of refundable credits. For taxable years beginning on or after January 1, 2018, no 
Florida AMT is due or required to be computed. All Florida AMT credits will be used or 
refunded before tax years beginning in 2022. 
 
This option entails allowing refundable credits for any taxable year beginning after 2017 
and before 2021 in an amount equal to 50% of the excess amount of the Florida AMT 
credit over the amount of the credit allowed against the regular Florida CIT liability. For 
taxable years beginning in 2021, a refund of 100% of remaining Florida AMT credits is 
allowable, after which no Florida AMT credit carryovers will exist.34 
 
Information regarding the potential fiscal impact of this option is provided on the 
subsequent pages. 

 
 

 
  

                                                           
32 Line 10 of Schedule V (Credits Against the Corporate Income/Franchise Tax) of Florida Form F-1120  
33 Florida AMT credit may be used against regular Florida corporate income tax to the extent the regular 
Florida corporate income tax amount is greater than the Florida AMT amount. 
34 Depending on the repeal language, the Department will receive amended returns with Florida AMT 
credit claims after 2021. 

 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues: 
 
Note: The value of the total unused Florida AMT credits is unknown. Also unknown is 
how long it would take for all remaining Florida AMT credits to be used.  
 
Since Florida follows federal concepts, the Florida AMT is tied to the federal AMT.  As 
discussed above, prior to the TCJA, AMT was due at both the federal and Florida level 
only in those instances where the AMT calculated tax is greater than the regular 
corporate income tax (CIT) and only when the taxpayer was required to pay AMT at the 
federal level.  Thus, both federal and Florida AMT revenues are an incremental amount 
due above the regular CIT liability.  There is not a necessary relationship between the 
federal incremental amount and the Florida incremental amount.  Therefore, the JCT 
methodology for estimating the impact of the changes on Florida AMT calculations may 
not result in a fair estimate of Florida CIT revenues.  An alternate methodology for 
estimating the impact of the TCJA on the Florida AMT is presented below.   
 
Florida AMT credits have been generated beginning with taxable year 1987 and do not 
expire.  The Department has data available for analysis for taxable years that ended in 
2004 to 2016.   To measure the amount of credits earned during this period, those 
returns where the tax due amount equaled the Florida AMT due amount were identified.  
Because the AMT credit amount is the difference between the Florida AMT due and the 
regular CIT liability, the regular Florida CIT liability was calculated at the return level for 
the identified taxpayers and the difference was obtained.  The AMT credit amounts taken 
against regular corporate income tax on subsequent returns were also identified.  Where 
possible, the credits taken were mapped to the earning of the credits in prior taxable 
years to identify how much of the credits earned during taxable years ending in 2004 to 
2016 where data was available were later taken during that period. Any credits that 
could not be attributed to a year within the available data period were attributed to the 
period from 1987 to 2003.  Unused credits were calculated and the source year noted.  
 
The data in the AMT Revenue table below indicates that there are $24.1 M in credits that 
were earned during the period from 2004 to 2016 that have not yet been claimed.  There 
is also an unknown amount of credits that were earned during taxable years ending in 
1987 to 2003 that are still outstanding.  The data in the AMT Credits Claimed table 
below indicates that of the $16.9 M of credits taken from 2004 to 2016, $7.1 M or 42% 
were earned during the period from 2004 to 2016, with the remaining $9.8 M likely 
earned prior to 2004. 
 
To estimate the impact of the federal changes to Florida’s Alternative Minimum Tax, the 
following steps were taken: 

 
1. Estimate the amount of AMT that would have been generated in the forecast 

period absent change in law. 
 

2. Estimate the amount of AMT credits that would have been taken in the forecast 
period had there been no change in law.  This step is necessary to determine 
the stock of credits that will be available each year. 
 

3. Estimate additional credits that could be taken due to the starting point for the 
Florida AMT calculation – the federal AMT income – being zero in all instances. 
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AMT Revenue 

Year 

Tax due where 
AMT due equals 

tax due 

Regular tax due 
for entities where 
AMT due equals 

tax due 
AMT credits 

earned 

Related 
credits later 

claimed 

% of AMT 
tax since 
2003 that 
was later 
granted a 

credit 
2004 $4,695,967 $1,749,222 $2,946,745 $558,952 19.0% 
2005 $8,795,499 $3,916,340 $4,879,159 $251,938 5.2% 
2006 $8,062,522 $3,951,822 $4,110,700 $774,925 18.9% 
2007 $12,815,220 $7,567,118 $5,248,102 $2,196,385 41.9% 
2008 $11,731,104 $8,844,532 $2,886,572 $1,592,985 55.2% 
2009 $1,984,854 $802,358 $1,182,496 $68,020 5.8% 
2010 $11,285,172 $10,178,793 $1,106,379 $320,992 29.0% 
2011 $6,217,997 $4,393,450 $1,824,547 $498,710 27.3% 
2012 $1,691,081 $333,340 $1,357,741 $668,931 49.3% 
2013 $2,219,147 $1,379,159 $839,988 $67,855 8.1% 
2014 $2,831,189 $1,112,450 $1,718,739 $89,178 5.2% 
2015 $5,191,618 $2,956,401 $2,235,217 $9,202 0.4% 
2016 $1,362,227 $489,079 $873,148   0.0% 

Totals $78,883,597 $47,674,064 $31,209,533 $7,098,073 22.7% 
      

Possible outstanding credits since 2004 $24,111,459   
 

AMT Credits Claimed 

Year AMT Credit 

Credit claimed in a 
given year that arose 

since 2003 

Credit claimed in a 
given year assumed 
to have arisen prior 

to 2004 

% of AMT Credit 
taken in a given 
year that arose 

since 2003 
2004 $2,090,393   $2,090,393 0.0% 
2005 $654,307 $127,373 $526,934 19.5% 
2006 $963,469 $516,341 $447,128 53.6% 
2007 $466,410 $333,482 $132,928 71.5% 
2008 $1,476,799 $1,218,647 $258,152 82.5% 
2009 $3,395,392 $2,665,255 $730,137 78.5% 
2010 $381,093 $221,638 $159,455 58.2% 
2011 $573,788 $124,814 $448,974 21.8% 
2012 $489,908 $433,193 $56,715 88.4% 
2013 $4,265,464 $1,263,195 $3,002,269 29.6% 
2014 $1,629,329 $71,629 $1,557,700 4.4% 
2015 $360,829 $87,635 $273,194 24.3% 
2016 $162,001 $34,871 $127,130 21.5% 

Totals $16,909,182 $7,098,073 $9,811,109 42.0% 
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The impact is estimated with the following equation: 

�𝐴𝐴𝐴𝐴𝐶𝐶 𝑅𝑅𝑁𝑁𝐹𝐹𝑅𝑅𝑅𝑅𝑁𝑁𝐹𝐹𝐹𝐹𝑅𝑅 +
𝐶𝐶𝑅𝑅𝑅𝑅𝐹𝐹𝑁𝑁𝐹𝐹𝑅𝑅𝑁𝑁𝐹𝐹 
𝐴𝐴𝐴𝐴𝐶𝐶 𝐶𝐶𝐹𝐹𝑁𝑁𝐹𝐹𝐹𝐹𝑁𝑁
𝐴𝐴𝐴𝐴𝐹𝐹𝑅𝑅𝑅𝑅𝑁𝑁

� × −1 

 
What follows are simulations of possible impact as opposed to point estimates of impact.  The 
simulations will demonstrate possible magnitudes of impact should the future occur in the 
fashion of the simulations.  To demonstrate a range of possible impacts, low, middle and high 
impact simulations have been developed. To conduct the simulations, assumptions must be 
made about the level of AMT revenue that would have been received absent a change in law, 
the level of AMT credits that would have otherwise been claimed, and the amount of increased 
AMT credits that will be taken. 
 

1. AMT Reduction 
 

For the period data is available, the average amount of AMT paid in excess of the regular 
Florida CIT liability (AMT revenue) was as follows: 

 

Year 
Average AMT 

revenue 
Used in 

simulation 
2009-2016 $1,392,282 Low 
2004-2016 $2,400,733 Middle 
2004-2008 $4,014,256 High 

 
2. AMT Credits that would otherwise have been claimed. 

 
For the period data is available, the average amount of AMT credits taken was as follows: 

 

Year 
Average AMT 
credit taken 

Used in 
simulation 

2009-2016 $1,123,202 Low 
2004-2016 $1,300,706 Middle 
Years > $1 M $2,571,475 High 

 
Note – the amount of credits that would otherwise have been claimed also assumes that credits 
would have continued to be earned beyond 2018 in order to simulate the impact of 
simultaneously eliminating the earning of future credits and the increased credits that will be 
available due to the starting point for Florida AMT now being zero. 
 

3. Stock of available credits 
 

The stock of available credits needs to be simulated to act as a constraint because the total 
amount of credits taken cannot exceed the total stock available in any given year of the 
forecast period. 
 
In order to estimate the stock of credits for each year of the forecast period, the available 
credits as of 2018 must be simulated.  AMT credits could be earned since 1987, but data is 
available only from 2004 forward.  For each of the three simulations developed, the following 
method was used to simulate the amount of credits still available: 
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A. Measure the stock of credits available that were earned since 2004
For all simulations, the stock of available credits that arose since 2004 was computed as 
the difference between the AMT credit earned in a given year, which is presented in the 
AMT Revenue table above, and the amount of credit taken in that year that was 
identified as arising since 2004, which is presented in the AMT Credit Clamed table 
above, and then aggregated for all years. For example, the increment to the stock of 
credits for 2010 is $884,741, which is the difference between the identified AMT credits 
earned for 2010 of $1,106,379 and the credits claimed in 2010 that arose since 2003 of
$221,638.

B. Establish the amount of credits available that were earned prior to 2004
As the amount of credits available that were earned prior to 2004 is not available, that 
amount must be assumed for each simulation. The basis for this assumed amount is 
discussed below with respect to each simulation. With respect to the stock of AMT 
credits available in 2018, only this step differs in the three simulations.

C. Reduce the assumed amount of credits earned prior to 2004 by the amount of credits 
taken after 2004 that were assumed to have arisen prior to 2004.
As discussed above, those credits that were taken after 2004 that could not be shown to 
have been earned 2004 or later were assumed to have been earned prior to 2004.  As 
the amount from step 2 above is estimated as of 2004, any credits taken after 2004 
reduce the stock of credits available that were earned prior to 2004. AMT credit amounts 
assumed to have arisen prior to 2004 that were used in the period 2004 to 2016 are 
identified in AMT Credits Claimed table.

Low Simulation 
For the low simulation, it is assumed that the period from 1987 to 2003 resulted in a stock of 
available credits in 2004 equal to the stock of credits earned from 2004 to 2017.  Data for 
2017 is not yet available, so the amount of 2017 credits earned is assumed to be 
$1,392,282 (low simulation AMT revenue) and the amount of AMT credits taken is assumed 
to be $1,123,202 (low simulation average AMT credit taken) with an additional assumption 
that 50% of that amount came from credits earned before 2003 and 50% from credits 
earned 2004 and later. Similar methods were used to simulate the 2017 values for the 
middle and high simulations using the middle and high values for AMT revenue and AMT 
credits that would have been taken absent a change in law.  Given these assumptions, the 
stock of available credits in the low simulation at the start of the forecast period is: 
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Stock of Credits - Low Simulation 
  Earned after 2003 Earned prior to 2004 Total stock 

2004 $2,946,745 $22,851,747 $25,798,492 
2005 $7,698,531 $22,324,814 $30,023,344 
2006 $11,292,890 $21,877,686 $33,170,575 
2007 $16,207,510 $21,744,758 $37,952,268 
2008 $17,875,435 $21,486,605 $39,362,041 
2009 $16,392,676 $20,756,468 $37,149,144 
2010 $17,277,417 $20,597,014 $37,874,430 
2011 $18,977,150 $20,148,040 $39,125,189 
2012 $19,901,698 $20,091,325 $39,993,022 
2013 $19,478,491 $17,089,056 $36,567,546 
2014 $21,125,600 $15,531,356 $36,656,956 
2015 $23,273,182 $15,258,162 $38,531,344 
2016 $24,111,459 $15,131,031 $39,242,491 

2017 (Estimate) $24,942,140 $14,569,431 $39,511,571 
Earned prior to 2004 $24,942,140  

 
 
Middle Simulation  
For the middle simulation, it is assumed that from 1987 to 2003 the amount of credits 
earned in excess of credits taken was equal to $2.5 M per year. This assumed amount of 
unused credits per year results in a total stock of $42.5 M in credits available from the period 
before 2004 (17 years * $2.5 M per year). This compares to average credits earned in 
excess of credits taken of $1.75 M for the period from 2004 to 2016. This results in the stock 
of credits for the middle scenario being: 

 
Stock of Credits - Middle Simulation 

  Earned after 2003 Earned prior to 2004 Total stock 
2004 $2,946,745 $40,409,607 $43,356,352 
2005 $7,698,531 $39,882,673 $47,581,204 
2006 $11,292,890 $39,435,545 $50,728,435 
2007 $16,207,510 $39,302,617 $55,510,127 
2008 $17,875,435 $39,044,465 $56,919,900 
2009 $16,392,676 $38,314,328 $54,707,004 
2010 $17,277,417 $38,154,873 $55,432,290 
2011 $18,977,150 $37,705,899 $56,683,049 
2012 $19,901,698 $37,649,184 $57,550,882 
2013 $19,478,491 $34,646,915 $54,125,406 
2014 $21,125,600 $33,089,215 $54,214,816 
2015 $23,273,182 $32,816,021 $56,089,204 
2016 $24,111,459 $32,688,891 $56,800,351 

2017 (Estimate) $24,942,140 $32,038,538 $56,980,678 
Earned prior to 2004   $42,500,000  
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  High Simulation 
For the high simulation, it is assumed that the amount of credits earned from 1987 to 2003 
in excess of credits taken was equal to $3.5 M per year.  This assumed amount of unused 
credits per year results in a total stock of $59.5 M in credits available from the period before 
2004 (17 years * $3.5 M per year). This results in the stock of credits for the high scenario 
being: 

Stock of Credits - High Simulation 
Earned after 2003 Earned prior to 2004 Total stock 

2004 $2,946,745 $57,409,607 $60,356,352 
2005 $7,698,531 $56,882,673 $64,581,204 
2006 $11,292,890 $56,435,545 $67,728,435 
2007 $16,207,510 $56,302,617 $72,510,127 
2008 $17,875,435 $56,044,465 $73,919,900 
2009 $16,392,676 $55,314,328 $71,707,004 
2010 $17,277,417 $55,154,873 $72,432,290 
2011 $18,977,150 $54,705,899 $73,683,049 
2012 $19,901,698 $54,649,184 $74,550,882 
2013 $19,478,491 $51,646,915 $71,125,406 
2014 $21,125,600 $50,089,215 $71,214,816 
2015 $23,273,182 $49,816,021 $73,089,204 
2016 $24,111,459 $49,688,891 $73,800,351 
2017 $24,942,140 $48,403,153 $73,345,294 

Earned prior to 2004 $59,500,000 

Note – the stock of credits available will be a significant part of the analysis for the AMT Option. 

4. Increased AMT Credits

The final piece is to simulate the amount of additional AMT credits that will be taken as a 
result of the starting point for the Florida AMT - federal alternative taxable income - being 
zero for future year computations of the amount of AMT credit that could be taken.  Recall 
that the amount that can be taken as a credit is limited to the difference between the regular 
Florida CIT liability and the Florida AMT liability amount.  Therefore, a taxpayer must have a 
tax liability for Florida CIT to be able to take a credit.  For each simulation, it is assumed that 
ten percent of the stock of credits available is taken in each year. 

These simulations using the above method for simulating the increased AMT credits results 
in the following impacts: 
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Low Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits Taken 

Remaining 
Stock of credits 

Reduced 
AMT 

Revenues Total Impact 
Beginning 
Stock     $39,511,571     

2018 $1,123,202 $2,827,955 $35,560,414 $1,392,282 -$4,220,237 
2019 $1,123,202 $2,432,839 $32,004,373 $1,392,282 -$3,825,121 
2020 $1,123,202 $2,077,235 $28,803,935 $1,392,282 -$3,469,517 
2021 $1,123,202 $1,757,192 $25,923,542 $1,392,282 -$3,149,473 
2022 $1,123,202 $1,469,152 $23,331,188 $1,392,282 -$2,861,434 
2023 $1,123,202 $1,209,917 $20,998,069 $1,392,282 -$2,602,199 
2024 $1,123,202 $976,605 $18,898,262 $1,392,282 -$2,368,887 
2025 $1,123,202 $766,624 $17,008,436 $1,392,282 -$2,158,906 
2026 $1,123,202 $577,642 $15,307,592 $1,392,282 -$1,969,923 
2027 $1,123,202 $407,557 $13,776,833 $1,392,282 -$1,799,839 
2028 $1,123,202 $254,481 $12,399,150 $1,392,282 -$1,646,763 

 
 
 

Middle Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits Taken 

Remaining 
Stock of credits 

Reduced 
AMT 

Revenues Total Impact 
Beginning 
Stock     $56,980,678     

2018 $1,300,706 $4,397,362 $51,282,610 $2,400,733 -$6,798,095 
2019 $1,300,706 $3,827,555 $46,154,349 $2,400,733 -$6,228,288 
2020 $1,300,706 $3,314,729 $41,538,914 $2,400,733 -$5,715,462 
2021 $1,300,706 $2,853,185 $37,385,023 $2,400,733 -$5,253,918 
2022 $1,300,706 $2,437,796 $33,646,521 $2,400,733 -$4,838,529 
2023 $1,300,706 $2,063,946 $30,281,869 $2,400,733 -$4,464,679 
2024 $1,300,706 $1,727,481 $27,253,682 $2,400,733 -$4,128,214 
2025 $1,300,706 $1,424,662 $24,528,314 $2,400,733 -$3,825,395 
2026 $1,300,706 $1,152,125 $22,075,482 $2,400,733 -$3,552,858 
2027 $1,300,706 $906,842 $19,867,934 $2,400,733 -$3,307,575 
2028 $1,300,706 $686,087 $17,881,141 $2,400,733 -$3,086,820 
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High Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits Taken 

Remaining 
Stock of credits 

Reduced 
AMT 

Revenues Total Impact 
Beginning Stock     $73,345,294     

2018 $2,571,475 $4,763,054 $66,010,764 $4,014,256 -$8,777,310 
2019 $2,571,475 $4,029,601 $59,409,688 $4,014,256 -$8,043,857 
2020 $2,571,475 $3,369,493 $53,468,719 $4,014,256 -$7,383,749 
2021 $2,571,475 $2,775,397 $48,121,847 $4,014,256 -$6,789,652 
2022 $2,571,475 $2,240,709 $43,309,663 $4,014,256 -$6,254,965 
2023 $2,571,475 $1,759,491 $38,978,696 $4,014,256 -$5,773,747 
2024 $2,571,475 $1,326,394 $35,080,827 $4,014,256 -$5,340,650 
2025 $2,571,475 $936,607 $31,572,744 $4,014,256 -$4,950,863 
2026 $2,571,475 $585,799 $28,415,470 $4,014,256 -$4,600,055 
2027 $2,571,475 $270,072 $25,573,923 $4,014,256 -$4,284,327 
2028 $2,557,392 $0 $23,016,530 $4,014,256 -$4,014,256 

 
The simulated total impact that corresponds with the various assumptions for each scenario is: 
 

Simulation Impact - AMT 
  Low Middle High 

2018 -$4,220,237 -$6,798,095 -$8,777,310 
2019 -$3,825,121 -$6,228,288 -$8,043,857 
2020 -$3,469,517 -$5,715,462 -$7,383,749 
2021 -$3,149,473 -$5,253,918 -$6,789,652 
2022 -$2,861,434 -$4,838,529 -$6,254,965 
2023 -$2,602,199 -$4,464,679 -$5,773,747 
2024 -$2,368,887 -$4,128,214 -$5,340,650 
2025 -$2,158,906 -$3,825,395 -$4,950,863 
2026 -$1,969,923 -$3,552,858 -$4,600,055 
2027 -$1,799,839 -$3,307,575 -$4,284,327 
2028 -$1,646,763 -$3,086,820 -$4,014,256 

 
 
  



 

30 
 

Impact of the AMT Option 
 
The option would allow 50% of the excess credit to be taken in each year as a refundable credit.  
This means that an entity with a credit could take the credit even if no tax liability existed for that 
year.  Any amount that did not offset tax would result in a payment to the taxpayer.  For the 
option, all assumptions for the analysis above are applied.  Additionally, as entities must still 
exist and be aware that they have an outstanding credit to claim a credit, it is assumed that 20% 
of the beginning stock of credits is not claimed in any year in the low simulation, 10% for the 
middle and 0% for the high.  The results of the simulations for this option are: 
 

Low Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits Taken 

Option Credits 
taken 

Total Credits 
Taken 

Remaining 
Stock of 
credits 

Beginning Stock         $39,511,571 
2018 $1,123,202 $2,827,955 $13,829,050 $17,780,207 $21,731,364 
2019 $1,123,202 $1,049,934 $5,827,957 $8,001,093 $13,730,271 
2020 $1,123,202 $249,825 $2,227,465 $3,600,492 $10,129,779 
2021 $1,123,202 $0 $1,104,263 $2,227,465 $7,902,314 

 
Middle Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits Taken 

Option Credits 
taken 

Total Credits 
Taken 

Remaining 
Stock of 
credits 

Beginning Stock         $56,980,678 
2018 $1,300,706 $4,397,362 $22,792,271 $28,490,339 $28,490,339 
2019 $1,300,706 $1,548,328 $9,971,619 $12,820,653 $15,669,687 
2020 $1,300,706 $266,262 $4,202,325 $5,769,294 $9,900,393 
2021 $1,300,706 $0 $2,901,619 $4,202,325 $5,698,068 

 
 

High Simulation 

  

Credit that 
would have 

been claimed 
regardless of 
law change 

Additional 
credits taken 

Option credits 
taken 

Total credits 
taken 

Remaining 
stock of 
credits 

Beginning Stock         $73,345,294 
2018 $2,571,475 $4,763,054 $33,005,382 $40,339,912 $33,005,382 
2019 $2,571,475 $729,063 $14,852,422 $18,152,960 $14,852,422 
2020 $2,571,475 $0 $6,140,473 $8,711,949 $6,140,473 
2021 $2,571,475 $0 $3,568,998 $6,140,473 $0 
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The impact of the option is the difference between the credits taken under the non-option 
simulations compared to the credits taken in the option simulations.  Therefore, the impact of 
each simulation is displayed below: 
 

AMT Option Simulation impact - Low  

  

Non-Option credits that 
would have been taken 

absent the option 

Total credits 
taken under 

option Option impact 
2018 $3,951,157 $17,780,207 -$13,829,050 
2019 $3,556,041 $8,001,093 -$4,445,052 
2020 $3,200,437 $3,600,492 -$400,055 
2021 $2,880,394 $2,227,465 $652,929 
2022 $2,592,354 $0 $2,592,354 
2023 $2,333,119 $0 $2,333,119 
2024 $2,099,807 $0 $2,099,807 
2025 $1,889,826 $0 $1,889,826 
2026 $1,700,844 $0 $1,700,844 
2027 $1,530,759 $0 $1,530,759 
2028 $1,377,683 $0 $1,377,683 

 
 
 

AMT Option Simulation impact - Middle 

  

Non-Option credits that 
would have been taken 
absent the option 

Total credits 
taken under 
option Option impact 

2018 $5,698,068 $28,490,339 -$22,792,271 
2019 $5,698,068 $12,820,653 -$7,122,585 
2020 $5,128,261 $5,769,294 -$641,033 
2021 $4,615,435 $4,202,325 $413,110 
2022 $4,153,891 $0 $4,153,891 
2023 $3,738,502 $0 $3,738,502 
2024 $3,364,652 $0 $3,364,652 
2025 $3,028,187 $0 $3,028,187 
2026 $2,725,368 $0 $2,725,368 
2027 $2,452,831 $0 $2,452,831 
2028 $2,207,548 $0 $2,207,548 
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AMT Option Simulation impact - High 

  

Non-Option credits that 
would have been taken 
absent the option 

Total credits 
taken under 
option Option impact 

2018 $7,334,529 $40,339,912 -$33,005,382 
2019 $6,601,076 $18,152,960 -$11,551,884 
2020 $5,940,969 $8,711,949 -$2,770,980 
2021 $5,346,872 $6,140,473 -$793,601 
2022 $4,812,185 $0 $4,812,185 
2023 $4,330,966 $0 $4,330,966 
2024 $3,897,870 $0 $3,897,870 
2025 $3,508,083 $0 $3,508,083 
2026 $3,157,274 $0 $3,157,274 
2027 $2,841,547 $0 $2,841,547 
2028 $2,557,392 $0 $2,557,392 

 
 
Finally, a summary of the simulation impacts of the option is presented below: 

 
AMT Option Impact by Simulation 

  Low Middle High 
2018 -$13,829,050 -$22,792,271 -$33,005,382 
2019 -$4,445,052 -$7,122,585 -$11,551,884 
2020 -$400,055 -$641,033 -$2,770,980 
2021 $652,929 $413,110 -$793,601 
2022 $2,592,354 $4,153,891 $4,812,185 
2023 $2,333,119 $3,738,502 $4,330,966 
2024 $2,099,807 $3,364,652 $3,897,870 
2025 $1,889,826 $3,028,187 $3,508,083 
2026 $1,700,844 $2,725,368 $3,157,274 
2027 $1,530,759 $2,452,831 $2,841,547 
2028 $1,377,683 $2,207,548 $2,557,392 
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Total simulated impact of changes to AMT including the option 
 
The analysis of the option above demonstrates possible impacts under the assumed scenarios 
for the option to allow credits to be refunded in a manner similar to the operation at the federal 
level.  The total impact of the AMT changes including the option includes the impact of reduced 
AMT revenues in the future.  Including those reduced revenues results in the following impacts: 
 
 

AMT Option Simulation Total Impact - Low  

  

Non-Option credits that 
would have been taken 
absent the option 

Total Credits 
taken under 
Option 

Decreased AMT 
Revenues 

Total Option 
Impact 

2018 $3,951,157 $17,780,207 $1,392,282 -$15,221,332 
2019 $3,556,041 $8,001,093 $1,392,282 -$5,837,334 
2020 $3,200,437 $3,600,492 $1,392,282 -$1,792,336 
2021 $2,880,394 $2,227,465 $1,392,282 -$739,353 
2022 $2,592,354 $0 $1,392,282 $1,200,072 
2023 $2,333,119 $0 $1,392,282 $940,837 
2024 $2,099,807 $0 $1,392,282 $707,525 
2025 $1,889,826 $0 $1,392,282 $497,544 
2026 $1,700,844 $0 $1,392,282 $308,562 
2027 $1,530,759 $0 $1,392,282 $138,477 
2028 $1,377,683 $0 $1,392,282 -$14,598 

 
AMT Option Simulation Total Impact - Middle 

  

Non-Option credits that 
would have been taken 
absent the option 

Total Credits 
taken under 
Option 

Decreased AMT 
Revenues 

Total Option 
Impact 

2018 $5,698,068 $28,490,339 $2,400,733 -$25,193,005 
2019 $5,698,068 $12,820,653 $2,400,733 -$9,523,318 
2020 $5,128,261 $5,769,294 $2,400,733 -$3,041,766 
2021 $4,615,435 $4,202,325 $2,400,733 -$1,987,623 
2022 $4,153,891 $0 $2,400,733 $1,753,158 
2023 $3,738,502 $0 $2,400,733 $1,337,769 
2024 $3,364,652 $0 $2,400,733 $963,919 
2025 $3,028,187 $0 $2,400,733 $627,454 
2026 $2,725,368 $0 $2,400,733 $324,635 
2027 $2,452,831 $0 $2,400,733 $52,098 
2028 $2,207,548 $0 $2,400,733 -$193,185 
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AMT Option Simulation Total Impact - High 

  

Non-Option credits that 
would have been taken 
absent the option 

Total Credits 
taken under 
Option 

Decreased AMT 
Revenues 

Total Option 
Impact 

2018 $7,334,529 $40,339,912 $4,014,256 -$37,019,638 
2019 $6,601,076 $18,152,960 $4,014,256 -$15,566,139 
2020 $5,940,969 $8,711,949 $4,014,256 -$6,785,236 
2021 $5,346,872 $6,140,473 $4,014,256 -$4,807,857 
2022 $4,812,185 $0 $4,014,256 $797,929 
2023 $4,330,966 $0 $4,014,256 $316,711 
2024 $3,897,870 $0 $4,014,256 -$116,386 
2025 $3,508,083 $0 $4,014,256 -$506,173 
2026 $3,157,274 $0 $4,014,256 -$856,981 
2027 $2,841,547 $0 $4,014,256 -$1,172,709 
2028 $2,557,392 $0 $4,014,256 -$1,456,863 

 
 
Lastly, the table below summarizes the total impact of the changes at the federal level including 
the option for each simulation: 
 
 

AMT Option Total Impact by Simulation 
  Low Middle High 

2018 -$15,221,332 -$25,193,005 -$37,019,638 
2019 -$5,837,334 -$9,523,318 -$15,566,139 
2020 -$1,792,336 -$3,041,766 -$6,785,236 
2021 -$739,353 -$1,987,623 -$4,807,857 
2022 $1,200,072 $1,753,158 $797,929 
2023 $940,837 $1,337,769 $316,711 
2024 $707,525 $963,919 -$116,386 
2025 $497,544 $627,454 -$506,173 
2026 $308,562 $324,635 -$856,981 
2027 $138,477 $52,098 -$1,172,709 
2028 -$14,598 -$193,185 -$1,456,863 

 
 

 

 
 
 
 
 
 



 

35 
 

C. Section 179 Expensing 
 

1. Prior Federal Law: 
 

Generally, a taxpayer may capitalize the cost of property used in a trade or business or 
held for the production of income and recover such cost over time through annual 
deductions for depreciation or amortization. 
 
However, a taxpayer may elect to immediately deduct from its federal income the cost of 
certain property under section 179, IRC (Internal Revenue Code), and expense it in the 
year the property is placed in service, subject to a monetary limitation. Over the past ten 
years, the amounts permitted to be deducted under section 179, IRC, have substantially 
increased. 
 
Section 179, IRC, permits a business to deduct as a current expense up to $500,000 
($510,000 for tax years beginning in 2017) of the cost of qualified assets placed in 
service in a tax year. That amount starts to phase out (but not below zero) when the 
business’s spending on such assets during the taxable year totals $2,000,000 
($2,030,000 for tax years beginning in 2017). Both amounts have been indexed for 
inflation for taxable years beginning after 2015.35  
 
Qualified assets generally consist of machinery, equipment, off-the-shelf computer 
software, certain real improvement property, and “listed property,” which includes certain 
passenger automobiles, sport utility vehicles, property used for entertainment or 
recreational purposes, and computers. Some of these qualified assets have other 
restrictions, based on the type of asset. For example, sport utility vehicles cannot be 
expensed in excess of $25,000.36 
 
In the event the total property placed in service for the taxable year exceeds the annual 
limitation, a taxpayer may choose how to allocate the deduction among the qualified 
assets. Any amounts that are not deductible under section 179, IRC, may generally be 
depreciated using standard methods.37 
 
The amount eligible to be expensed for a taxable year may not exceed the taxable 
income for such taxable year that is derived from the active conduct of a trade or 
business (determined without regard to this provision). Any amount that is not allowed as 
a deduction because of the taxable income limitation may be carried forward to 
succeeding taxable years (subject to limitations). 
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act38 (TCJA) makes several changes to section 179, IRC. The 
TCJA increases the amount that may be deducted under section 179, IRC, from 

                                                           
35 Public Law 114-113, Division Q, Protecting Americans from Tax Hikes Act of 2015, Section 124(f). 
36 Section 179(b)(5)(A), IRC 
37 Sections 167, 168, IRC 
38 Public Law 115-97 
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$500,000 to $1 million. It also increases the deduction phaseout from $2 million to $2.5 
million. Both amounts are indexed for inflation beginning in 2019. 
 
The definition of qualified property is expanded to include improvements to the interior of 
any non-residential real property, as well as roofs; heating, ventilation, and air 
conditioning systems; fire protection and alarm systems; and security systems installed 
on such property. 
 
The exclusion for tangible personal property used in connection with lodging facilities is 
eliminated. The $25,000 expensing limit for sport utility vehicles is indexed for inflation 
beginning in 2019. These changes apply to property placed in service in taxable years 
beginning after December 31, 2017. 
 

3. Federal Law References: 
 
Public Law 115-97 References: Sections 11002, 13101 
 
Internal Revenue Code References: Section 179 
 

4. IRS Guidance as of December 14, 2018:  

• Fact Sheet FS-2018-9, April 2018, https://www.irs.gov/newsroom/new-rules-and-
limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act 

• IRS Tax Reform Tax Tip 2018-68, May 3, 2018, https://www.irs.gov/newsroom/tax-
reform-changes-to-depreciation-affect-businesses-now 

• Tax Cuts and Jobs Act: A comparison for businesses 
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses 

• IRS Tax Reform Tax Tip 2018-177, November 15, 2018, 
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-
automobiles 

• IRS Newswire 2018-223, November 15, 2018, https://www.irs.gov/newsroom/new-
tax-law-allows-small-businesses-to-expense-more-expands-bonus-depreciation 

5. Florida Law:  
 
For taxable years beginning after December 31, 2007, and before January 1, 2015, 
taxpayers are required to add back to federal taxable income the amount of the federal 
deduction claimed under section 179, IRC, that exceeds $128,000.39 All amounts in 
excess of $128,00040 are required to be added back, including amounts carried over 
from previous tax years. The overall investment limitation is the same for Florida as it is 
for federal income tax purposes. See section 220.13(1)(e), F.S. 
 
For the taxable year of the addition and for each of the six (6) subsequent taxable years, 
there is subtracted from federal taxable income one-seventh of the amount by which 
federal taxable income was increased because of the addition required for excess 

                                                           
39 There is an exception for tax years beginning in 2010, in which case taxpayers are required to add 
back the amount of the federal deduction under section 179, IRC, that exceeds $250,000. 
40 $250,000 for tax years beginning in 2010 

https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-affect-businesses-now
https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-affect-businesses-now
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-automobiles
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-automobiles
https://www.irs.gov/newsroom/new-tax-law-allows-small-businesses-to-expense-more-expands-bonus-depreciation
https://www.irs.gov/newsroom/new-tax-law-allows-small-businesses-to-expense-more-expands-bonus-depreciation
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section 179, IRC, expense, notwithstanding any sale or other disposition of the property 
in question and regardless of whether such property remains in service in the hands of 
the taxpayer. 
 
For taxable years beginning on or after January 1, 2015, Florida piggybacks section 179, 
IRC, and no additions are required. Taxpayers continue to take Florida subtractions 
associated with the related Florida additions that were required for prior taxable years. 
 
The Florida additions and subtractions associated with excess section 179, IRC, 
expense may create or increase a taxpayer’s net operating loss for Florida tax purposes. 
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Section 179, IRC, expense is included in the computation of federal taxable income, 
which is the starting point for the Florida corporate income tax computation. Florida is 
currently piggybacking the federal treatment of section 179, IRC, expense. 
 

7. Florida Rulemaking Related to the Federal Change: 
 
None. 
 

8. Florida Law References: 
 
Section 220.13(1)(e), F.S., and Rule 12C-1.013, F.A.C. 
 

9. Public Comments as of December 14, 2018: 
 
None. 
 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law. 
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11. Potential Effect on State Revenues: 
 
The tables below provide an analysis of the effect of the section 179, IRC changes on 
Florida using the JCT methodology. These estimates have been determined following 
the methodology and assumptions detailed in section IE. 
 

 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) -$4,700 -$7,400 -$4,100 -$2,600 -$2,000 -$20,800 

2 11% federal CIT impact -$517 -$814 -$451 -$286 -$220 -$2,288 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact -$2,462 -$3,876 -$2,148 -$1,362 -$1,048 -$10,895 

4 

Florida taxable income 
share of federal base 
(3.6%) -$89 -$140 -$77 -$49 -$38 -$392 

5 
Apply Florida CIT rate 
(5.5%) -$5 -$8 -$4 -$3 -$2 -$22 

6 
Conversion to Florida 
state fiscal year -$6 -$7 -$4 -$3 -$2 -$22 

        
        
 Table 2 - (Millions)       

 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) -$1,500 -$1,000 -$900 -$900 -$900 -$25,900 

2 11% federal CIT impact -$165 -$110 -$99 -$99 -$99 -$2,860 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact -$786 -$524 -$471 -$471 -$471 -$13,619 

4 

Florida taxable income 
share of federal base 
(3.6%) -$28 -$19 -$17 -$17 -$17 -$490 

5 
Apply Florida CIT rate 
(5.5%) -$2 -$1 -$1 -$1 -$1 -$27 

6 
Conversion to Florida 
state fiscal year -$1 -$1 -$1 -$1 -$1 -$27 

 
 

Note: Totals may be affected by rounding. 
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D. Net Operating Loss 
 

1. Prior Federal Law: 
 
Net operating losses (NOL) are generated in tax years where a taxpayer's current-year 
business deductions exceed its current-year business income for tax purposes.  NOLs 
may then be used to offset positive income in other tax years, thereby reducing the tax 
liability of a taxpayer. In most cases, the only limit on the use of a taxpayer’s NOL is the 
amount of income of the taxpayer or the amount of NOL carryover available.  
 
Generally, federal NOLs may be carried back and applied against taxable income in the 
prior two taxable years, allowing taxpayers to be refunded some or all of the tax paid in 
those prior two taxable years.  Taxpayers may elect to forgo the carryback of an NOL.41  
NOLs carry forward to each of 20 taxable years following the taxable year of the loss, or 
until fully used.  NOLs must be used when available and must be taken in order from 
oldest generated NOL to most recently generated NOL.  After the 20th taxable year 
following the taxable year of the loss, unused NOLs expire.   
 
Net operating losses are governed by section 172, Internal Revenue Code (IRC). There 
are exceptions to the standard time periods for certain industries, such as insurers and 
farmers, and certain situations and classes of taxpayers. A separate NOL is computed 
for federal alternative minimum tax purposes.42 
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)43 amended section 172, IRC, to eliminate the two-
year carryback provision for most taxpayers, extend the carryforward period indefinitely, 
and limit the amount of NOL deduction that may be claimed in each year.  These 
changes ensure that NOL carryovers will never expire, while also ensuring that most 
taxpayers will pay some income tax in profitable years. 
 
The new federal provisions are applied as follows: 

• The NOL deduction is limited to 80% of taxable income for NOLs generated in 
taxable years beginning after December 31, 2017. (NOLs generated in prior 
taxable years are not limited and may be claimed up to 100% of taxable income); 

• NOLs carry forward until used. (NOLs generated in taxable years ending on or 
before December 31, 2017, expire after 20 years44); and 

                                                           
41 Section 172(b)(3), IRC (2017) 
42 A taxpayer’s federal alternative tax net operating loss deduction is generally limited to 90% of 
alternative minimum taxable income determined without regard to such deduction and any domestic 
production activities deduction under section 199, IRC. See section 56(d), IRC (2017). 
43 Public Law 115-97 
44 The 20-year carryover provision applies to NOLs generated in taxable years beginning on or after 
August 6, 1997 (pursuant to Public Law 105-34, section 1082), and tax years ending on or before 
December 31, 2017. 
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• NOL carrybacks are eliminated (NOLs generated in taxable years ending on or 
before December 31, 2017, may be carried back two years45). Special provisions 
are created for certain farm businesses and insurance companies allowing them 
to continue to carry back NOLs. 
 

3. Federal Law References:  
 
Public Law 115-97 References: Section 13302 
 
Internal Revenue Code References: Section 172 
 

4. IRS Guidance as of December 14, 2018:  
 
None.  

 
5. Florida Law: 

 
For purposes of determining the amount of the Florida NOL for the taxable year, Florida 
generally apportions the federal net operating loss, after giving consideration to Florida 
additions and subtractions.  
 
Florida subtractions may not create or increase a Florida NOL; however, Florida 
subtractions may offset the amount of Florida additions. This limitation on the amount of 
the NOL carryforward to future years applies when Florida subtractions exceed Florida 
additions. In such tax years, if the calculation yields a Florida NOL, the current year 
federal NOL must be multiplied by the taxpayer’s current year apportionment fraction to 
arrive at the limitation for the amount of the Florida NOL carryover from that taxable 
year. 
 
There are a few exceptions specifically addressed in statute where a Florida deduction 
may create or increase a Florida net operating loss.  For example, the deduction for 
bonus depreciation may create or increase a Florida NOL. Likewise, the deduction for 
section 179, IRC, expenses may also create or increase a Florida NOL.46 
 
Florida law piggybacks the federal treatment of net operating losses, with two important 
exceptions. Section 220.13(1)(b)1., Florida Statutes (F.S.), does not allow NOLs to be 
carried back to prior taxable years. In addition, Florida has only one NOL calculation; 
unlike the Internal Revenue Code, Florida does not have a separate alternative 
minimum tax NOL calculation. For all other purposes, Florida treats net operating 
losses in the same manner, to the same extent, and for the same time periods as 
provided by section 172, IRC.47 Specifically, Florida piggybacks the twenty-year 
carryforward period and any limitations on the use of net operating losses.    

                                                           
45 A fiscal year taxpayer is not permitted to carry back an NOL that is generated in the taxpayer’s fiscal 
year that begins in 2017 and ends in 2018. 
46 See section 220.13(1)(e)5., F.S. 
47 See section 220.13(1)(b)1., F.S. It should be noted that the Spaceflight credit contained in section 
220.194, F.S., which allows net operating losses to be sold as credits, sunset without any sales of net 
operating losses. The Department of Economic Opportunity advised that no taxpayers were approved for 
this credit incentive.   
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For purposes of applying the Florida NOL deduction, Florida law first requires the 
amount of the federal NOL deducted for the taxable year, if applicable, to be added 
back to federal taxable income in computing adjusted federal income. Adjusted federal 
income is apportioned,48 and then the Florida NOL deduction is applied, followed by the 
$50,000 Florida exemption. Every Florida corporate income taxpayer may generate a 
Florida net operating loss. 
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Pursuant to section 220.13(1)(b)1., F.S., Florida piggybacks the new federal NOL 
provisions to the extent Florida is able to treat them in the same manner, to the same 
extent and for the same time periods as are provided federally in section 172, IRC.   
 
Florida NOLs are computed and limited in the same manner as before. However, 
unused Florida NOLs generated in taxable years beginning after December 31, 2017, 
are now carried forward indefinitely until used and never expire. In addition, although 
there are special federal rules with carryback provisions for certain insurance and 
farming businesses, Florida law still specifically bars the carry back of Florida NOLs. In 
addition, every Florida corporate income taxpayer can still generate a net operating 
loss. 
 
Florida law piggybacks the new federal 80% limitation on the use of NOL deductions. A 
Florida NOL generated in taxable years beginning after December 31, 2017, may only 
be carried forward and applied towards 80% of the Florida tentative apportioned 
adjusted federal income.49 This allows a taxpayer to use some or all of its $50,000 
Florida exemption50 to offset some or all of the remaining 20% of its income instead of 
using more of its Florida NOL carryover, as it was previously required to do.  
 
NOLs generated in taxable years beginning before January 1, 2018, are not subject to 
the 80% limitation.  
 

7. Florida Rulemaking related to the Federal Change: 
 
No Florida rulemaking has taken place thus far.  However, Rule 12C-1.013(15), Florida 
Administrative Code (F.A.C.), may need to be updated, depending on federal guidance 
that may be issued.  
 

8. Florida Law References:  
 
Sections 220.13 and 220.194, F.S., and Rules 12C-1.013 and 12C-1.0194, F.A.C. 
 

9. Public Comments as of December 14, 2018:  
 
• Public Comment #11 – Received October 19, 2018 

 
                                                           
48 If a taxpayer does not apportion its income because it is 100% Florida, the Florida NOL deduction is 
taken as a deduction from federal taxable income in the computation of adjusted federal income. 
49 This treatment is consistent with Florida’s piggyback of other federal net operating loss limitations. 
50 It should be noted that controlled groups are only permitted one $50,000 Florida exemption to share. 
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10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate Florida state law with federal law.   
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11. Potential Effect on State Revenues: 
 
The tables below provide an analysis of the effect on Florida resulting from 
modifications of the net operating loss deduction using the JCT methodology. These 
estimates have been determined following the methodology and assumptions detailed 
in section IE. 

 
 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $6,400 $10,000 $11,100 $15,900 $25,200 $68,500 

2 91% federal CIT impact $5,824 $9,100 $10,101 $14,469 $22,932 $62,426 

3 

Conversion of federal 
revenue impact to 
federal taxable base 
impact $27,733 $43,333 $48,100 $68,900 $109,200 $297,267 

4 

Florida taxable income 
share of federal base 
(3.6%) $998 $1,560 $1,732 $2,480 $3,931 $10,702 

5 
Apply Florida CIT rate 
(5.5%) $55 $86 $95 $136 $216 $589 

6 
Conversion to Florida 
state fiscal year $73 $88 $104 $153 $232 $650 

        
        
 Table 2 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $34,100 $36,000 $30,200 $20,800 $11,400 $201,100 

2 91% federal CIT impact $31,031 $32,760 $27,482 $18,928 $10,374 $183,001 

3 

Conversion of federal 
revenue impact to 
federal taxable base 
impact $147,767 $156,000 $130,867 $90,133 $49,400 $871,433 

4 

Florida taxable income 
share of federal base 
(3.6%) $5,320 $5,616 $4,711 $3,245 $1,778 $31,372 

5 
Apply Florida CIT rate 
(5.5%) $293 $309 $259 $178 $98 $1,725 

6 
Conversion to Florida 
state fiscal year $296 $298 $242 $161 $77 $1,725 

 
 

Note: Totals may be affected by rounding. 
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E. Bonus Depreciation 
 

1. Prior Federal Law: 
 

Generally, a taxpayer must capitalize the cost of property used in a trade or business or 
held for the production of income and recover such cost over time through annual 
deductions for depreciation or amortization. 
 
The Modified Accelerated Cost Recovery System (MACRS) is used to recover the basis 
of most business and investment property placed in service after 1986. MACRS is used 
to determine the amount of depreciation deduction for different types of property based 
on an assigned applicable depreciation method, recovery period, and convention.51 
 
MACRS includes the General Depreciation System (GDS) and the Alternative 
Depreciation System (ADS). These systems provide different methods and recovery 
periods to use in figuring depreciation deductions. A taxpayer uses GDS unless 
specifically required by law to use ADS or the taxpayer elects to use ADS.52 
 
An additional first-year depreciation deduction is allowed equal to 50% of the adjusted 
basis of qualified property acquired and placed in service before January 1, 2020.53 54 
This bonus depreciation allowance is an additional deduction a taxpayer can take after 
any section 179, IRC, deduction55 and before the regular depreciation under MACRS 
for the year the taxpayer places the property in service.  
 
The 50% bonus depreciation allowance is phased down for property placed in service 
after December 31, 2017.56 The bonus depreciation percentage rates are as follows: 

 

Year Placed in 
Service 

Bonus Depreciation % for Qualified Property 

Qualified Property in General Longer Production Period 
Property and Certain Aircraft 

2017 50% 50% 
2018 40% 50% 
2019 30% 40% 
2020 None 30% 

                                                           
51 See section 168(a), IRC. It should be noted that MACRS does not apply to certain property, including 
motion picture film, video tape, sound recordings, or to any other property if the taxpayer elects to exclude 
such property from MACRS and the taxpayer properly applies a unit-of-production method or other 
method of depreciation not expressed in a term of years. See also section 168(f), IRC. 
52 Pursuant to section 168(g), IRC (2017), ADS property includes tangible property used predominately 
outside the United States during the taxable year, any tax-exempt use property, and any tax-exempt bond 
financed property. Listed property (as defined in section 280F(d)(4)(A), IRC) used 50% or less in a 
qualified business use is also treated as ADS property for depreciation purposes. See section 280F(b)(1), 
IRC. 
53 January 1, 2021, for longer production period property and certain aircraft. 
54 It should be noted that if ADS is the required method of depreciating the property, no first-year bonus 
depreciation allowance may be claimed for the property. 
55 A taxpayer may elect to immediately deduct from its federal income the cost of certain property under 
section 179, IRC, and expense it in the year the property is placed in service, subject to a monetary 
limitation. 
56 After December 31, 2018, for longer production period property and certain aircraft. 
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Section 168(k)(2), IRC (2017), defines qualified property for bonus depreciation 
purposes. Generally, the term “qualified property” means property: 

• to which MACRS applies, with an applicable recovery period of 20 years or less; 
certain computer software; water utility property; or qualified improvement 
property57; 

• the original use of which commences with the taxpayer; and 
• which is placed in service by the taxpayer before January 1, 2020.58 

A taxpayer may affirmatively elect out of the additional first-year bonus depreciation for 
any class of qualified property for any taxable year. This allows taxpayers the ability to 
choose which classes of assets will be depreciated with bonus depreciation, and if 
desired, which will be depreciated without bonus depreciation. Once a taxpayer elects 
not to deduct bonus depreciation for a class of property, the taxpayer cannot revoke the 
election without IRS consent.59 

A corporation otherwise eligible for first-year bonus depreciation may elect to claim 
additional alternative minimum tax (AMT) credits in lieu of claiming bonus depreciation 
with respect to qualified property.60 

2. Federal Changes:  
 

For property placed in service after September 27, 2017, the Tax Cuts and Jobs Act 
(TCJA)61 differentiates between property acquired on or before September 27, 2017, 
and property acquired after September 27, 2017. 
 
The TCJA follows the application of the present-law phase-down of bonus depreciation 
to property acquired on or before September 27, 2017, and placed in service after 
September 27, 2017.62 
 
The TCJA also extends and modifies the additional first-year bonus depreciation 
deduction through 202663 to property both acquired and placed in service after 
September 27, 2017. The 50% percent allowance is increased to 100% for property 
placed in service after September 27, 2017, and before January 1, 2023. The 100% 
allowance is phased down by 20% each calendar year for property placed in service 
beginning after 2022.64 

 

 

                                                           
57 Qualified improvement property is any improvement to an interior portion of a building that is 
nonresidential real property if such improvement is placed in service after the date such building was first 
placed in service. See section 168(k)(3), IRC. 
58 January 1, 2021, for longer production period property and certain aircraft. 
59 See section 168(k)(7), IRC. 
60 See section 168(k)(4), IRC. 
61 Public Law 115-97 
62 See section 168(k)(8), IRC. 
63 Through 2027 for longer production period property and certain aircraft. 
64 After 2023 for longer production period property and certain aircraft. 
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Year Placed in Service 

Bonus Depreciation % for Qualified Property 

Qualified Property in 
General/Specified Plants 

Longer Production Period 
Property and Certain 

Aircraft 
Portion of Basis of Qualified Property  
Acquired Before September 28, 2017 

Sept. 28, 2017 – Dec. 31, 
2017 

50% 50% 

2018 40% 50% 
2019 30% 40% 
2020 None 30% 

2021 and after None None 
Portion of Basis of Qualified Property  
Acquired After September 27, 2017 

Sept. 28, 2017 – Dec. 31, 
2022 

100% 100% 

2023 80% 100% 
2024 60% 80% 
2025 40% 60% 
2026 20% 40% 
2027 None 20% 

2028 and after None None 
 
A transition rule provides that for a taxpayer’s first taxable year ending after September 
27, 2017, a taxpayer may elect to apply a 50% allowance instead of the 100% 
allowance. 

The TCJA strikes the requirement that the original use of the qualified property must 
commence with the taxpayer (i.e., the additional first-year depreciation deduction is 
allowed for new and used qualified property). 

The corporate election to receive a refund of AMT credits in lieu of claiming bonus 
depreciation on qualified property is eliminated for taxable years beginning after 
December 31, 2017. 

3. Federal Law References: 
 

Public Law 115-97 References: Section 13201 
 
Internal Revenue Code References: Section 168(k) 

 

4. IRS Guidance as of December 14, 2018:  
 
• Fact Sheet FS-2018-9, April 2018, https://www.irs.gov/newsroom/new-rules-and-

limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act 
• IRS Tax Reform Tax Tip 2018-68, May 3, 2018, https://www.irs.gov/newsroom/tax-

reform-changes-to-depreciation-affect-businesses-now 
• Publication 946 (How To Depreciate Property), February 28, 2018, 

https://www.irs.gov/pub/irs-pdf/p946.pdf 
 

https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-affect-businesses-now
https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-affect-businesses-now
https://www.irs.gov/pub/irs-pdf/p946.pdf
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• Revenue Procedure 2018-25, https://www.irs.gov/pub/irs-drop/rp-18-25.pdf 
• IRS Newswire 2018-159, August 3, 2018, https://www.irs.gov/newsroom/treasury-irs-

issue-proposed-regulations-on-new-100-percent-depreciation 
• REG-104397-18, Additional First Year Depreciation Deduction, 

https://www.gpo.gov/fdsys/pkg/FR-2018-08-08/pdf/2018-16716.pdf 
• IRS Newswire 2018-196, October 4, 2018, https://www.irs.gov/newsroom/for-many-

business-taxpayers-time-is-running-out-to-elect-out-of-new-100-percent-depreciation-
deduction-for-2017 

• IRS Tax Tip 2018-157, October 10, 2018, https://www.irs.gov/newsroom/new-100-
percent-depreciation-deduction-benefits-business-taxpayers 

• Tax Cuts and Jobs Act: A comparison for businesses, 
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses 

• IRS Tax Reform Tax Tip 2018-177, November 15, 2018, 
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-
automobiles 

• IRS Newswire 2018-223, November 15, 2018, https://www.irs.gov/newsroom/new-tax-
law-allows-small-businesses-to-expense-more-expands-bonus-depreciation 

 

5. Florida Law:  
 

Taxpayers are required to add back to federal taxable income the amount of the federal 
bonus depreciation deduction claimed pursuant to sections 167 and 168(k), IRC, for 
property placed in service after December 31, 2007, and before January 1, 2021. See 
section 220.13(1)(e), Florida Statutes (F.S.).  
 
For the taxable year of the addition and for each of the six (6) subsequent taxable years, 
there is subtracted from federal taxable income one-seventh of the amount by which 
federal taxable income was increased because of the bonus depreciation addition, 
notwithstanding any sale or other disposition of the property in question and regardless of 
whether such property remains in service in the hands of the taxpayer. 
 
The Florida additions and subtractions associated with the federal bonus depreciation 
deduction may create or increase a taxpayer’s net operating loss for Florida tax purposes. 

 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
The bonus depreciation deduction is included in the computation of federal taxable 
income, which is the starting point for the Florida corporate income tax computation. 
Florida has decoupled from federal bonus depreciation provisions since 2008, as 
explained in the previous section. The Florida Legislature recently adopted an 
amendment65 to section 220.13(1)(e), F.S., to expand the number of taxable years to 
which Florida bonus depreciation additions and subtractions apply.  
 
Taxpayers are required to add back to federal taxable income the amount of the federal 
bonus depreciation deduction claimed pursuant to sections 167 and 168(k), IRC, for 
property placed in service after December 31, 2007, and before January 1, 2027. 

                                                           
65 See section 2 of Chapter 2018-119, Laws of Florida. 

https://www.irs.gov/pub/irs-drop/rp-18-25.pdf
https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-new-100-percent-depreciation
https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-new-100-percent-depreciation
https://www.gpo.gov/fdsys/pkg/FR-2018-08-08/pdf/2018-16716.pdf
https://www.irs.gov/newsroom/for-many-business-taxpayers-time-is-running-out-to-elect-out-of-new-100-percent-depreciation-deduction-for-2017
https://www.irs.gov/newsroom/for-many-business-taxpayers-time-is-running-out-to-elect-out-of-new-100-percent-depreciation-deduction-for-2017
https://www.irs.gov/newsroom/for-many-business-taxpayers-time-is-running-out-to-elect-out-of-new-100-percent-depreciation-deduction-for-2017
https://www.irs.gov/newsroom/new-100-percent-depreciation-deduction-benefits-business-taxpayers
https://www.irs.gov/newsroom/new-100-percent-depreciation-deduction-benefits-business-taxpayers
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-automobiles
https://www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-automobiles
https://www.irs.gov/newsroom/new-tax-law-allows-small-businesses-to-expense-more-expands-bonus-depreciation
https://www.irs.gov/newsroom/new-tax-law-allows-small-businesses-to-expense-more-expands-bonus-depreciation
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7. Florida Rulemaking Related to the Federal Change: 
 
Rule 12C-1.013, Florida Administrative Code (F.A.C.), may be amended to reflect the 
additional taxable years to which Florida bonus depreciation additions and subtractions 
apply, as specified in Chapter 2018-119, Laws of Florida. 

 

8. Florida Law References: 
 
Chapter 2018-119, Laws of Florida; Section 220.13(1)(e), F.S., and Rule 12C-1.013, F.A.C. 

 
9. Public Comments as of December 14, 2018: 

 
• Public Comment #5 – Received June 13, 2018 
• Public Comment #7 – Received August 20, 2018 
• Public Comment #8 – Received August 21, 2018 
• Public Comment #10 – Received October 1, 2018 
• Public Comment #11 – Received October 19, 2018 
• Public Comment #12 – Received October 23, 2018 
• Second Public Meeting Transcript – October 24, 2018, pages 9 – 12 
• Public Comment #13 – Received November 19, 2018 

 

10. Options for Changes the Legislature Could Make Which May be Needed to Integrate 
State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law. The Florida Legislature has 
addressed the issue of bonus depreciation and chosen to decouple from the federal 
treatment by spreading out the impact of bonus depreciation over a seven-year period. 
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11. Potential Effect on State Revenues: 
 
Florida chose to decouple from federal bonus depreciation and provided an alternative 
method to be used. The tables below provide an analysis of the effect on Florida resulting 
from changes to bonus depreciation using the JCT methodology if Florida had chosen to 
adopt federal bonus depreciation. These estimates have been determined following the 
methodology and assumptions detailed in section IE. 
 

 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) -$32,500 -$36,500 -$24,600 -$14,200 -$11,600 

 
-119,400 

2 72% federal CIT impact -$23,400 -$26,280 -$17,712 -$10,224 -$8,352 
 

-$85,968 

3 

Conversion of federal 
revenue impact to 
federal taxable base 
impact -$111,429 -$125,143 -$84,343 -$48,686 -$39,771 

 
 

-$409,371 

4 

Florida taxable income 
share of federal base 
(3.6%) -$4,011 -$4,505 -$3,036 -$1,753 -$1,432 -$14,737 

5 
Apply Florida CIT rate 
(5.5%) -$221 -$248 -$167 -$96 -$79 -$811 

6 
Conversion to Florida 
state fiscal year -$273 -$231 -$152 -$93 -$69 -$818 

        
        
 Table 2 - (Millions)       

 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

 
1 

JCT estimate of federal 
impact (JCX-67-17) 

 
-$4,900 

 
$3,300 

 
$8,400 

 
$12,500 

 
$13,700 

 
-$86,300 

2 72% federal CIT impact -$3,528 $2,376 $6,048 $9,000 $9,864 
 

-$62,208 

3 

Conversion of federal 
revenue impact to 
federal taxable base 
impact -$16,800 $11,314 $28,800 $42,857 $46,971 

 
 

-$296,229 

4 

Florida taxable income 
share of federal base 
(3.6%) -$605 $407 $1,037 $1,543 $1,691 

 
 

-$10,664 

5 
Apply Florida CIT rate 
(5.5%) -$33 $22 $57 $85 $93 

 
-$587 

6 
Conversion to Florida 
state fiscal year -$22 $30 $63 $87 $73 

 
-$587 

 
Note:  Totals may be affected by rounding 
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F. Domestic Production Activities Deduction 
 

1. Prior Federal Law:  
 
In 2004, Congress enacted section 199, Internal Revenue Code (IRC), the deduction for 
qualified domestic production activities.66 The intent of this provision was to provide tax 
rate relief for U.S. manufacturers who were contending with an economic slowdown of 
the early 2000s and promote international competitiveness.67  
 
Section 199, IRC, provides a domestic production activities deduction (DPAD) equal to 
nine percent (9%)68 of the lesser of: 

 
• the taxpayer's qualified production activities income (QPAI)69 for the taxable year or 
• the taxpayer's taxable income (determined without regard to section 199, IRC) for 

the taxable year. 
 

The amount of the deduction is limited to 50% of the taxpayer’s W-270 wages allocable 
to domestic production gross receipts. Effectively, the DPAD reduces the corporate 
income tax rate by 3.15% for qualified production activities income (9% x 35% federal 
tax rate). 
 
Section 199(c)(4)(A), IRC (2017), provides that domestic production gross receipts may 
be derived from certain activities so long as they are conducted either in whole or in 
significant part within the United States.71 Such activities include: 

 
• The lease, rental, license, sale, exchange, or other disposition of:  

o Qualifying production property (QPP) manufactured, produced, grown, or 
extracted by the taxpayer. QPP means tangible personal property, computer 
software, and sound recordings.72  

o Any qualified film produced by the taxpayer.73 
o Electricity, natural gas, or potable water produced by the taxpayer.74 

• The construction of real property. 
• The performance of engineering or architectural services with respect to the 

construction of real property. 

                                                           
66 See Public Law 108-357, American Jobs Creation Act of 2004, Title I, Section 102, applicable to 
taxable years beginning after December 31, 2004. 
67 See Congressional Research Service Report: The Section 199 Production Activities Deduction: 
Background and Analysis, p. 3. See also U.S. Congress, House of Representatives, American Jobs 
Creation Act of 2004, Conference Report to Accompany H.R. 4520, 108th Congress, 2nd session, October 
7, 2004, H.Rept. 108-755, p. 275. 
68 Phased in transition rates for taxable years beginning in 2005-2009: 3% for taxable years 2005-2006 
and 6% for taxable years 2007-2009. See section 102, Public Law 108-357. 
69 As defined in section 199(c), IRC, QPAI is the excess (if any) of domestic production gross receipts 
(DPGR) over the sum of: (1) cost of goods sold allocable to DPGR and (2) other expenses, losses, or 
deductions (other than the DPAD). 
70 Federal Form W-2 (Wage and Tax Statement) 
71 See Treasury Regulation (Treas. Reg.) 1.199-3(h). 
72 See section 199(c)(5), IRC, and Treas. Reg. 1.199-3(j)(1). 
73 See section 199(c)(6), IRC, and Treas. Reg 1.199-3(k). 
74 See Treas. Reg. 1.199-3(l). 
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The DPAD is deducted on Line 25 of federal Form 1120 (U.S. Corporation Income Tax 
Return), and reduces the amount of federal taxable income (Line 30 of federal Form 
1120).75

2. Federal Changes:
The Tax Cuts and Jobs Act (TCJA)76 repeals the domestic production activities deduction 
(section 199, IRC) for taxable years beginning after December 31, 2017.  As a result, the 
DPAD may no longer be claimed for taxable years beginning on or after January 1, 
2018.77

3. Federal Law References:

Public Law 115-97 References: Section 13305

Internal Revenue Code References: Section 199

4. IRS Guidance as of December 14, 2018:

None

5. Florida Law:
The deduction for domestic production activities reduces the amount of federal taxable 
income, which is the starting point for the Florida corporate income tax computation. 
Florida piggybacks the deduction for domestic production activities under section 199, 
IRC.
When a taxpayer claims the domestic production activities deduction on Line 25 of its 
federal income tax return, it reduces the amount of income subject to both federal and 
Florida corporate income tax.

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure:

Rule 12C-1.013(1), F.A.C., states that “taxable income,” as defined by section 220.13(2),
F.S., is the starting point in determining Florida corporate income tax due (generally Line 
30 of federal Form 1120). Since the domestic production activities deduction has been 
repealed, federal taxable income is likely to be higher for those taxpayers who claimed 
the DPAD because it operated to reduce federal taxable income.

7. Florida Rulemaking related to the Federal Change:

None
75 The Florida corporate income tax computation generally starts with federal taxable income. 
76 Public Law 115-97 
77 While the TCJA eliminates the domestic production activities deduction (which functions as a tax rate 
reduction) created by section 199, IRC, the TCJA also provides a tax rate reduction for all corporate 
income taxpayers (from 35% to 21%) and it restructures the United States system of taxation as it relates 
to both domestic and international companies.  
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8. Florida Law References:

Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.

9. Public Comments as of December 14, 2018:

None

10. Options for Changes the Legislature Could Make Which May be Needed to
Integrate State Law with Federal Law and Potential Fiscal Impact:

No changes are needed to integrate state law with federal law.

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues:  
 
The tables below provide an analysis of the effect of the repeal of the domestic 
production activities deduction on Florida using the JCT methodology. These estimates 
have been determined following the methodology and assumptions detailed in section 
IE. 

 
 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $4,300 $8,900 $9,300 $9,600 $9,900 $42,100 

2 77% federal CIT impact $3,311 $6,853 $7,161 $7,392 $7,623 $32,340 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $15,767 $32,633 $34,100 $35,200 $36,300 $154,000 

4 

Florida taxable income 
share of federal base 
(3.6%) $568 $1,175 $1,228 $1,267 $1,307 $5,544 

5 
Apply Florida CIT rate 
(5.5%) $31 $65 $68 $70 $72 $305 

6 
Conversion to Florida 
state fiscal year $45 $65 $68 $70 $72 $321 

        
        
        
 Table 2 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $10,300 $10,700 $11,100 $11,600 $12,200 $98,000 

2 77% federal CIT impact $7,931 $8,239 $8,547 $8,932 $9,394 $75,383 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $37,767 $39,233 $40,700 $42,533 $44,733 $358,967 

4 

Florida taxable income 
share of federal base 
(3.6%) $1,360 $1,412 $1,465 $1,531 $1,610 $12,923 

5 
Apply Florida CIT rate 
(5.5%) $75 $78 $81 $84 $89 $711 

6 
Conversion to Florida 
state fiscal year $75 $78 $81 $85 $70 $711 

 
 

Note:  Totals may be affected by rounding. 
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 Base Erosion and Anti-Abuse Tax 
 

1. Prior Federal Law:  
 
There is no federal base erosion or anti-abuse tax, so multinational companies may 
establish cross-border related-party payments to lower the income of related entities 
doing business in the United States.78   
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)79 creates a new base erosion and anti-abuse tax 
(BEAT) in section 59A, Internal Revenue Code (IRC), which is a new minimum tax on 
large corporations with significant base erosion payments to foreign related parties.   
 
The BEAT applies to those corporations:  

• whose average annual gross receipts for the 3-taxable-year period ending with 
the preceding taxable year are at least $500 million and  

• whose base erosion percentage for the taxable year is 3% or higher (2% in the 
case of banks and registered securities dealers).80 

 
Whether a taxpayer is subject to BEAT is generally determined on a controlled group 
basis, taking into account all corporations that would be considered a single employer 
under section 52(a), IRC,81 which substitutes “more than 50 percent” for “at least 80 
percent” in section 1563(a)(1), IRC (definition of controlled group of corporations).82  

The BEAT is paid in addition to the regular corporate income tax and does not affect the 
base of the regular corporate income tax. The BEAT is computed using a formula that 
compares a stated percentage of the modified taxable income with the regular tax due 
by the taxpayer (reduced by certain credits). If the applicable percentage of the 
modified taxable income is larger than the regular tax due for the taxable year, the 
difference between the two amounts is the BEAT.83 

The BEAT applies to base erosion payments paid or accrued in taxable years beginning 
after December 31, 2017.84 

                                                           
78 The Internal Revenue Code contains other limitations on the shifting of U.S. income out of country, 
such as section 482, IRC, Allocation of income and deductions among taxpayers.  
79 Public Law 115-97 
80 The BEAT does not apply to regulated investment companies, real estate investment trusts, or S 
corporations. See section 59A(e)(1)(A), IRC. 
81 See section 59A(e)(3), IRC. 
82 It should be noted that, in general, a group of U.S. companies owned directly by a foreign company 
would not be a controlled group under the single employer rule because section 1563(b)(2)(C), IRC, 
excludes foreign corporations from the definition of controlled group. However, section 59A(e)(3), IRC, 
disregards this exclusion. Consequently, U.S. companies that are owned more than 50 percent by a 
foreign corporation are all part of the same controlled group for purposes of the BEAT. 
83 While the determination of which corporations are subject to the BEAT is done on a controlled group 
basis, the calculation of any BEAT liability is done on a taxpayer entity-by-entity basis. 
84 See section 14401(e) of Public Law 115-97. 
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The term “base erosion payment” means any amount paid or accrued by the taxpayer 
to a foreign related party85 of the taxpayer for the taxable year.  

The term “base erosion percentage” means, for the taxable year, the quotient of:  

• the aggregate amount of base erosion tax benefits of the taxpayer for the 
taxable year divided by  

• the sum of the aggregate amount of deductions allowable to the taxpayer 
(including the base erosion tax benefits allowable to the taxpayer for the taxable 
year).86 

The term “base erosion tax benefit” means: 

• any deduction allowed under Chapter 1 of the Internal Revenue Code for the 
taxable year with respect to a base erosion payment, such as for interest, 
rents, royalties, and certain services87; 

• the case of a base erosion payment with respect to the purchase of 
depreciable or amortizable property, any deduction allowed in Chapter 1 for 
depreciation or amortization with respect to the property acquired with such 
payment;  

• in the case of a base erosion payment with respect to reinsurance payments, 
any reduction under section 803(a)(1)(B), IRC, for the gross amounts or 
premiums or other consideration on insurance, annuity contracts, or indemnity 
insurance, and any deduction under section 832(b)(4)(A), IRC, from the gross 
premiums written on insurance contracts during the taxable year for the 
premiums paid for reinsurance; or 

• in the case of certain base erosion payments to expatriated entities,88 any 
reduction in gross receipts with respect to a payment to a surrogate foreign 
corporation89 in computing gross income of the taxpayer for the taxable year. 

                                                           
85 For BEAT purposes, a related party is generally a 25% owner of the taxpayer (by total voting power or 
total value of all classes of stock), any person related within the meaning of sections 267(b) or 707(b)(1), 
IRC, and any person related to the taxpayer within the meaning of section 482, IRC. See section 59A(g), 
IRC. 
86 See section 59A(c)(4)(B), IRC. Certain items are not taken into account in the computation of “base 
erosion percentage,” such as: 

• net operating loss deductions under section 172, IRC;  
• the amount of deductions allowed under sections 245A (100% dividend received deduction for 

foreign source dividend) and 250 (Foreign-derived intangible income and Global intangible low-
taxed income), IRC;  

• any deduction for certain amounts paid or accrued for services which meet the requirements for 
eligibility for use of the services cost method under section 482, IRC (determined without regard 
to the requirement that the services not contribute significantly to fundamental risks of business 
success or failure), and which constitute the total services cost with no markup component (see 
Treasury Regulation 1.482-9(b) and (j)); and 

• any deduction for qualified derivative payments which are not treated as base erosion payments. 
87 Payments for cost of goods sold (COGS) are generally excluded, as COGS is considered a reduction 
of income and not a deduction. 
88 See section 59A(d)(4), IRC. 
89 As defined in section 59A(d)(4)(C)(i), IRC. 
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The base erosion minimum tax amount for any taxable year is the excess, if any, of: 

• Ten percent90 (five percent for taxable years beginning in calendar year 2018) 
of the modified taxable income of the taxpayer for the taxable year over 

• the regular tax liability for the taxable year reduced (but not below zero) by the 
excess, if any, of:  

o the credits allowed under Chapter 1 of the Internal Revenue Code, over 
o the sum of: 

 the credit allowed under section 38, IRC, that is allocable to the 
research credit determined under section 41(a), IRC, plus  

 the portion of the applicable section 38, IRC, credits that do not 
exceed 80% of the lesser of:  
• the amounts of the applicable section 38, IRC, credits91 or  
• the base erosion minimum tax amount (determined without 

regard to the section 38, IRC, credits 80% limitation92).  

Example. Assume that XYZ Consolidated Group is an applicable taxpayer pursuant to section 
59A(e), IRC. For its taxable year beginning in 2019, XYZ has federal taxable income of 
$100,000, resulting in federal tax liability of $21,000, before consideration of any applicable tax 
credits (assuming a 21% tax rate). XYZ claims a total of $6,000 in tax credits for the taxable 
year. Of the $6,000 in tax credits, $3,000 are research credits and $2,000 are applicable section 
38, IRC, credits.  

The regular tax liability for the taxable year reduced by the excess of certain credits equals 
$19,600: 

$21,000 regular tax liability – ($6,000 total credits – ($3,000 research credit +   
   ($2,000 section 38, IRC, credits x 80%))) = $19,600. 

$21,000 regular tax liability – ($6,000 – ($3,000 + $1,600)) = $19,600. 

$21,000 regular tax liability – ($6,000 – $4,600) = $19,600. 

$21,000 regular tax liability – $1,400 = $19,600. 

Since ten percent of the modified taxable income of the taxpayer is compared with the regular 
tax liability as computed above, the BEAT will be owed to the extent that XYZ’s modified taxable 
income is more than $196,000 ($196,000 x 10% = $19,600). 

 

                                                           
90 There is an increased rate for certain banks and securities dealers. The percentage rate is increased 
by 1% for any taxpayer that is a member of an affiliated group which includes a bank or registered 
securities dealer. See section 59A(b)(3), IRC. 
91 See section 59A(b)(4), IRC. For BEAT computation purposes, the applicable section 38, IRC, credits 
are those credits allowed under section 38, IRC, for the taxable year which are properly allocable to: 

• the low-income housing credit under section 42(a), IRC; 
• the renewable electricity production credit under section 45(a), IRC; and  
• the investment credit determined under section 46, IRC, but only to the extent properly allocable 

to the energy credit determined under section 48, IRC. 
92 See section 59A(b)(1)(B)(ii)(II), IRC. 
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Example continued. For its taxable year beginning in 2019, assume XYZ Consolidated Group’s 
modified taxable income is $250,000.  

Therefore, the BEAT is $5,400: 

$250,000 modified taxable income x 10% = $25,000. 

$25,000 - $19,600 regular tax liability reduced by the excess of certain credits = $5,400. 

The BEAT is paid in addition to the regular corporate income tax of $15,000 ($21,000 - $6,000 
tax credits). 

Modified taxable income is computed by adding back to a taxpayer’s federal taxable 
income: 

• any base erosion tax benefit with respect to any base erosion payment, and 
• the base erosion percentage of any net operating loss deduction allowed 

under section 172, IRC, for the taxable year. 
 

For taxable years beginning after December 31, 2025, for purposes of computing the 
BEAT amount, the percentage of modified taxable income increases from 10% to 
12.5%.93 Also, the regular tax liability is reduced (but not below zero) by the 
aggregate amount of allowable credits, rather than by the excess of certain credits, as 
discussed previously.94 

Summary BEAT rate table: 

Taxable Year(s)  
beginning in 

% of Modified Taxable 
Income 

% of Modified Taxable Income for 
Banks and Registered Securities 

Dealers 
2018 5% 6% 
2019-2025 10% 11% 
2026- 12.5% 13.5% 

 

3. Federal Law References:  
 
Public Law 115-97 References: Section 14401 
 
Internal Revenue Code References: Section 59A 

 
4. IRS Guidance as of December 14, 2018:  

 
• IRS Newswire 2018-250, December 13, 2018, https://www.irs.gov/newsroom/irs-

issues-proposed-regulations-on-key-new-international-provision-the-base-erosion-
and-anti-abuse-tax 
 

                                                           
93 For taxable years beginning after December 31, 2025, the percentage of modified taxable income 
increases from 11% to 13.5% for certain banks and securities dealers. 
94 See section 59A(b)(2), IRC. 

https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-key-new-international-provision-the-base-erosion-and-anti-abuse-tax
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-key-new-international-provision-the-base-erosion-and-anti-abuse-tax
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-key-new-international-provision-the-base-erosion-and-anti-abuse-tax
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• REG-104259-18, Base Erosion and Anti-Abuse Tax, https://www.irs.gov/pub/irs-
drop/reg-104259-18.pdf 

 

5. Florida Law: 
 
There is no federal base erosion or anti-abuse tax affecting federal taxable income, 
which is the starting point for the Florida corporate income tax computation. Likewise, 
there is no separate Florida base erosion law or anti-abuse tax. 

 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
The BEAT does not affect federal taxable income, which is the starting point for the 
Florida corporate income tax computation. Therefore, the BEAT has no impact on 
Florida. 
 

7. Florida Rulemaking related to the Federal Change: 
 
None. 
 

8. Florida Law References:  
 
Sections 220.03 and 220.13, F.S., and Rule 12C-1.013, F.A.C. 
 

9. Public Comments as of December 14, 2018:  
 
None. 
 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate Florida state law with federal law.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 

https://www.irs.gov/pub/irs-drop/reg-104259-18.pdf
https://www.irs.gov/pub/irs-drop/reg-104259-18.pdf
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11. Potential Effect on State Revenues:

The tables below provide an analysis of the effect of the new base erosion and anti-
abuse tax on Florida using the JCT methodology. As discussed above, the BEAT tax 
does not apply in Florida.  These estimates have been provided to demonstrate a 
possible impact amount were such a tax to apply to Florida. These estimates have been 
determined following the methodology and assumptions detailed in section IE.

Table 1 - (Millions)

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $800 $4,300 $13,300 $16,100 $17,100 $51,700 

2 100% federal CIT impact $800 $4,300 $13,300 $16,100 $17,100 $51,700 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $3,810 $20,476 $63,333 $76,667 $81,429 $246,190 

4 

Florida taxable income 
share of federal base 
(3.6%) $137 $737 $2,280 $2,760 $2,931 $8,846 

5 
Apply Florida CIT rate 
(5.5%) $8 $41 $125 $152 $161 $487 

6 
Conversion to Florida 
state fiscal year $16 $58 $131 $154 $161 $520 

Table 2 - (Millions) 

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $16,800 $15,900 $16,500 $21,600 $27,000 $149,600 

2 100% federal CIT impact $16,800 $15,900 $16,500 $21,600 $27,000 $149,600 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $80,000 $75,714 $78,571 $102,857 $128,571 $711,429 

4 

Florida taxable income 
share of federal base 
(3.6%) $2,880 $2,726 $2,829 $3,703 $4,629 $25,611 

5 
Apply Florida CIT rate 
(5.5%) $158 $150 $156 $204 $255 $1,409 

6 
Conversion to Florida 
state fiscal year $157 $151 $166 $214 $201 $1,409 

Note: Totals may be affected by rounding. 
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  Amortization of Research and Experimental Expenditures 
 

1. Prior Federal Law:  
 
Research or experimental expenditures are expenditures incurred in connection with a 
trade or business which represent research and development costs in the experimental 
or laboratory sense. The term generally includes all such costs for activities intended to 
eliminate uncertainty about the development or improvement of a product.95  
 
Whether expenditures qualify as research or experimental expenditures depends on the 
nature of the activity to which the expenditures relate, not the nature of the product or 
improvement being developed or the level of technological advancement the product or 
improvement represents.96 97 

 
Section 174, IRC, offers taxpayers three options for treating certain reasonable research 
or experimental expenditures98 paid or incurred in connection with development or 
improvement of a product: 
 

• Pursuant to section 174(a), IRC, taxpayers may elect to deduct currently 
(expense) the amount of certain reasonable research or experimental 
expenditures paid or incurred in connection with a trade or business.99  
 

• Pursuant to section 174(b), IRC, taxpayers may elect to forgo a current 
deduction, capitalize their research or experimental expenditures, and amortize 
(recover) them ratably over the useful life of the research, for a period of no less 

                                                           
95 See Treasury Regulations (Treas. Reg.) section 1.174-2(a)(3), Product defined. The term “product” 
includes any pilot model, process, formula, invention, technique, patent, or similar property, and includes 
products to be used by the taxpayer in its trade or business. as well as products to be held for sale, lease, 
or license. 
96 See Treas. Reg. section 1.174-2(a)(1), Research or experimental expenditures defined.  
97 See Treas. Reg. section 1.174-2(a)(6), Research or experimental expenditures—exclusions. Research 
and experimental costs do not include expenses for any of the following activities: quality control testing; 
efficiency surveys; management studies; consumer surveys; advertising or promotions; the acquisition of 
another’s patent, model, production, or process; or research in connection with literary, historical, or 
similar projects. 
98 Section 41, Internal Revenue Code (IRC), provides a tax credit for expenses paid or incurred for 
qualified research conducted domestically. See federal Form 6765 (Credit for Increasing Research 
Activities). Qualified research is research for which expenses may be treated as section 174, IRC, 
expenditures. It should be noted, however, that not all section 174, IRC, expenditures qualify as eligible 
toward earning the section 41, IRC, tax credit. Some taxpayers with qualified research choose to claim 
the section 41, IRC, research credit in lieu of deducting qualifying research and development 
expenditures under section 174, IRC. 
Florida has a similar corporate income tax credit available to certain qualified target industry businesses 
for increased research and development expenses incurred in Florida. See section 220.196, Florida 
Statutes (F.S.). 
99 An election to deduct research and experimental expenditures as current business expenses (which 
are not chargeable to a capital account) is binding for the year it is made and for all subsequent years 
unless a change to a different method is authorized by the Secretary of the Treasury.  
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than 60 months.100 

• As cross referenced in section 174(f), IRC, election of 10-year amortization of
expenditures allowable as a deduction under section 174(a), IRC, is permitted
pursuant to section 59(e), IRC.101

Other considerations with respect to section 174, IRC, include: 

• Land other property. Section 174, IRC, does not apply to any expenditure for the 
acquisition or improvement of land or of depreciable or depletable property used 
in connection with any research or experimentation. See section 174(c), IRC.

• Exploration expenditures. Section 174, IRC, does not apply to any expenditure 
paid or incurred for the purpose of ascertaining the existence, location, extent, or 
quality of any deposit of ore or other mineral (including oil and gas). See section 
174(d), IRC.

• Software. Although software is not specifically mentioned in section 174, IRC, 
the IRS has had a longstanding rule of administrative convenience that permits 
taxpayers to treat costs of developing software similarly to costs deductible as 
section 174, IRC, expenses, whether or not the particular software is patented or 
copyrighted or otherwise meets the requirements of section 174, IRC.102

2. Federal Changes:

Pursuant to the Tax Cuts and Jobs Act (TCJA),103 with respect to specified research or
experimental expenditures, section 174, IRC, will differentiate between domestic and
foreign research paid or incurred in taxable years beginning after December 31, 2021:

• Specified research or experimental expenditures which are attributable to
domestic research are capitalized and amortized ratably over a five-year period,
beginning with the midpoint of the tax year in which the specified research or
experimental expenditures are paid or incurred.104 The current year expensing of
specified research or experimental expenditures is eliminated for those
expenditures incurred in taxable years beginning after December 31, 2021.

100 Amortization begins with the month in which the taxpayer first realizes benefits from such 
expenditures. To elect to amortize research and experimental costs, a taxpayer completes Part VI of 
federal Form 4562 (Depreciation and Amortization). 
101 Taxpayers electing this method do not have to make an Alternative Minimum Tax (AMT) adjustment 
with respect to these expenditures when computing AMT. To elect to amortize qualifying costs over the 
optional 10-year recovery period, a taxpayer completes Part VI of federal Form 4562 (Depreciation and 
Amortization) and attaches a statement specifying the type and the amount of cost for which the election 
is made. 
102 See Revenue Procedure 2000-50, 2000-2 C.B. 601. 
103 Public Law (P.L.) 115-97 
104 See section 13206(a), P.L. 115-97; new section 174(a)(2)(B), IRC. 
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• Specified research or experimental expenditures which are attributable to foreign 
research105 are capitalized and amortized ratably over a period of 15 years, 
beginning with the midpoint of the tax year in which the specified research or 
experimental expenditures are paid or incurred. 

 
The cross reference to section 59(e), IRC, in section 174(f), IRC, is removed as part of 
the rewriting of section 174, IRC (as amended by the TCJA). Taxpayers will no longer 
be able to elect to amortize research or experimental expenditures ratably over 10 
years for tax years beginning after 2021.106 
 
The TCJA specifies that any amount paid or incurred in connection with software 
development is treated as a research or experimental expenditure.107 The new law 
terminates the previous rule under Revenue Procedure 2000-50, which allowed current 
year expensing.  
 
Unchanged from before the enactment of the TCJA, section 174, IRC, treatment does 
not apply to expenditures for the acquisition or improvement of land or of depreciable or 
depletable property used in connection with any research or experimentation nor to 
expenditures paid or incurred for the purpose of ascertaining the existence, location, 
extent, or quality of any deposit of ore or other mineral (including oil and gas).108 
 
In the case of retired, abandoned, or disposed property with respect to which specified 
research or experimental expenditures are paid or incurred, any remaining basis may 
not be recovered in the year of retirement, abandonment, or disposal, but instead must 
continue to be amortized over the remaining amortization period.109 
 
The application of the amendments to section 174, IRC, is treated as a change in the 
taxpayer’s method of accounting for purposes of section 481, IRC, initiated by the 
taxpayer, and made with the consent of the Secretary of the Treasury.110 These 
changes are applied on a cutoff basis to research or experimental expenditures paid or 
incurred in tax years beginning after December 31, 2021; therefore, no adjustments 
under section 481(a), IRC, will be made for research or experimental expenditures paid 
or incurred in taxable years beginning before January 1, 2022. 
 

3. Federal Law References: 
 
Public Law 115-97 References: Section 13206 
 
Internal Revenue Code References: Section 174 
 

4. IRS Guidance as of December 14, 2018:  

                                                           
105 Within the meaning of section 41(d)(4)(F), IRC, foreign research is any research conducted outside the 
United States, the Commonwealth of Puerto Rico, or any possession of the United States.  
106 Previously, taxpayers with significant losses elected 10-year amortization to reduce the amount of 
carryforward that could be subject to expiration under the 20-year net operating loss carryforward 
limitation, even if they had no alternative minimum tax liability.  
107 See section 13206(a), P.L. 115-97; new section 174(c)(3), IRC.  
108 See section 13206(a), P.L. 115-97; new sections 174(c)(1) and (2), IRC. 
109 See section 13206(a), P.L. 115-97; new section 174(d), IRC. 
110 See section 13206(b), P.L. 115-97. 
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• Publication 535 (Business Expenses), March 16, 2018. https://www.irs.gov/pub/irs-

pdf/p535.pdf 
 

5. Florida Law:  
 
Section 174, IRC, deductions are included in the computation of federal taxable income, 
which is the starting point for the Florida corporate income tax computation. Florida 
currently piggybacks the federal treatment of section 174, IRC, deductions.  
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax due 
(generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax Return)). 
 
The TCJA requires research or experimental expenditures paid or incurred in taxable 
years beginning after December 31, 2021, to be amortized over five years (fifteen years, 
in the case of foreign research). These deductions are included in the computation of 
federal taxable income. The main impact of this change is timing, as section 174, IRC, 
before and after the enactment of the TCJA, allows research and experimental 
expenditures to be deducted in full, over time. 

 

7. Florida Rulemaking Related to the Federal Change: 
 
None 
 

8. Florida Law References: 
 
Section 220.13(2), F.S., and Rule 12C-1.013, F.A.C. 
 

9. Public Comments as of December 14, 2018: 
 
• Public Comment #11 

 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law. 
 
 
 
 
 
 
 
 

 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues:  
 
The tables below provide an analysis of the effect of the amortization of research and 
experimental expenditure changes on Florida using the JCT methodology. These 
estimates have been determined following the methodology and assumptions detailed in 
section IE. 
 

 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $0 $0 $0 $0 $24,200 $24,200 

2 77% federal CIT impact $0 $0 $0 $0 $18,634 $18,634 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $0 $0 $0 $0 $88,733 $88,733 

4 

Florida taxable income 
share of federal base 
(3.6%) $0 $0 $0 $0 $3,194 $3,194 

5 
Apply Florida CIT rate 
(5.5%) $0 $0 $0 $0 $176 $176 

6 
Conversion to Florida state 
fiscal year $0 $0 $0 $37 $189 $226 

        
        
 Table 2 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $32,900 $26,000 $18,900 $11,400 $6,300 $119,700 

2 77% federal CIT impact $25,333 $20,020 $14,553 $8,778 $4,851 $92,169 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $120,633 $95,333 $69,300 $41,800 $23,100 $438,900 

4 

Florida taxable income 
share of federal base 
(3.6%) $4,343 $3,432 $2,495 $1,505 $832 $15,800 

5 
Apply Florida CIT rate 
(5.5%) $239 $189 $137 $83 $46 $869 

6 
Conversion to Florida state 
fiscal year $228 $178 $126 $75 $36 $869 

 
 

Note:  Totals may be affected by rounding. 
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 Participation Exemption for Dividends Received from Foreign Corporation 

[Disclaimer: This section’s focus is limited to that of domestic C corporations owning at 
least 10 percent of a foreign corporation.] 

1. Prior Federal Law:

United States (U.S.) corporations are subject to a federal corporate income tax on 
worldwide income. In general, income earned directly by a U.S. person from the conduct 
of a foreign business is taxed on a current basis, but income earned indirectly from a 
separate legal entity operating the foreign business is not.

Instead, active foreign business income earned by a U.S. person indirectly through an 
interest in a foreign corporation is generally not subject to U.S. tax until the income is 
distributed as a dividend to the U.S. person.111

Certain anti-deferral regimes may cause the U.S. owner to be taxed on a current basis in 
the United States on certain categories of passive or highly mobile income earned by the 
foreign corporation, regardless of whether the income has been distributed as a dividend 
to the U.S. owner. The main anti-deferral regimes that provide such exceptions are the 
controlled foreign corporation (CFC) rules of subpart F112 and the passive foreign 
investment company (PFIC)113 rules.

These provisions are exceedingly intricate and contain numerous general rules, special 
rules, definitions, exceptions, exclusions, and limitations. As such, only a basic overview 
is included here.

Controlled Foreign Corporation rules

Subpart F does not apply directly to a CFC. Instead, the Subpart F rules operate by 
treating a U.S. shareholder114 of a CFC as if it actually received its proportionate share of 
certain categories of the foreign corporation’s current earnings and profits. The U.S.

111 It should be noted that section 245, Internal Revenue Code (IRC), allows as a deduction from federal 
income a specified percentage of the U.S.-source portion of the dividends received by a corporation from 
a qualified 10-percent owned foreign corporation as follows:  

For a _____ foreign 
corporation,  

…there is allowed a _____ 
dividends-received deduction. 

less-than-20%-owned 70% 
20%-or-more-owned 80% 

wholly owned 100% 
Section 245, IRC, specifies that the percentage allowed as a deduction is an amount equal to the percent 
specified in section 243, IRC. A “qualified 10-percent owned foreign corporation” is any foreign 
corporation (other than a passive foreign investment company) if at least 10 percent of the stock of such 
corporation (by vote and value) is owned by the taxpayer. See section 245(a)(2), IRC.  
These dividend-received deductions are subject to certain income limitations. See section 246(b), IRC. 
112 Subpart F - Controlled Foreign Corporations includes sections 951-965 of the Internal Revenue Code. 
113 Treatment of Certain Passive Foreign Investment Companies includes sections 1291 (Subpart A), 
1293-1295 (Subpart B), 1296 (Subpart C), and 1297-1298 (Subpart D) of the Internal Revenue Code. 
114 Pursuant to section 951(b), IRC, a U.S. shareholder is generally a U.S. person (as defined in section 
957(c), IRC) who owns 10 percent or more of the total combined voting power of such foreign 
corporation. 
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shareholder is required to report this income in the current taxable year, whether or not 
the CFC actually makes a distribution.115 
 
A CFC generally is defined as any foreign corporation if U.S. persons own (directly116, 
indirectly through foreign entities117, or constructively118) more than 50 percent of the 
corporation’s stock (measured by vote or value) on any day during the taxable year of 
such foreign corporation.119 
 
Congress enacted section 956, IRC (included in subpart F income), so taxpayers that 
engaged in transactions that were considered substantially the same as declaring a 
dividend from a CFC to its U.S. shareholder (e.g., a loan from the foreign subsidiary or a 
pledge of the foreign subsidiary’s assets to secure borrowing in the United States) are 
taxed as if a dividend had, in fact, been paid. This “deemed dividend” rule applies to 
situations where a CFC acts as pledgor or guarantor of (or otherwise permits its assets 
to directly or indirectly support) a U.S. borrowing. 
 
Section 961, IRC, provides for adjustments to the basis of stock in a CFC and certain 
other property if a stockholder sells its interest in a CFC. These adjustments may require 
an increase to the basis of stock (to reflect income previously taxed to the U.S. 
shareholder) or a decrease to the basis of stock (to reflect an amount of a distribution 
excluded from income). 
 
Pursuant to section 1248, IRC, any gain recognized on the sale or exchange of the stock 
of a CFC by a U.S. person may be required to be included in the gross income of the 
U.S. person as a dividend, to the extent of the earnings and profits of the CFC that have 
not already been subject to U.S. tax. 
 
Passive Foreign Investment Company rules 
 
The PFIC regime aims to discourage U.S. persons from forming a foreign corporation 
and using that company to invest in primarily passive investments, in an attempt to shift 
income out of the U.S. federal tax system. Alternative sets of income inclusion rules 
apply to U.S. persons that are shareholders in a PFIC, regardless of their percentage 
ownership in the company.120  
 
If a U.S. person is treated as owning an interest in a PFIC, that person may be subject to 
certain tax and interest charges, upon receipt of an “excess distribution,” which consists 
of certain distributions from, and all gain from the disposition of stock in, the PFIC. This 
special tax and interest charge approximates the U.S. federal income tax that would 
have been payable if the foreign corporation had distributed all of its income every year. 
The U.S. person may be able to avoid the application of the excess distribution rules by 
making an election to include amounts in income each year, regardless of whether or not 
the PFIC makes a distribution in that year. 
 

                                                           
115 See section 951(a), IRC. 
116 See section 958(a)(1), IRC. 
117 See section 958(a)(2), IRC. 
118 See section 958(b), IRC. 
119 See section 957(a), IRC. 
120 See sections 1291, 1293-1296, IRC. 



 

67 
 

A PFIC is generally defined as any foreign corporation if 75 percent or more of its gross 
income for the taxable year consists of passive income (income test), or 50 percent or 
more of its assets consists of assets that produce, or are held for the production of, 
passive income (asset test).121 
 
Under the PFIC regime, passive income is any income which is of a kind that would be 
foreign personal holding company income, including dividends, interest, royalties, rents, 
and certain gains on the sale or exchange of property, commodities, or foreign currency. 
Some exceptions apply.122 
 
The PFIC rules generally don’t affect U.S. shareholders of CFCs. When a PFIC is also a 
CFC, the PFIC rules do not apply, and the asset is taxed as a CFC in the hands of the 
U.S. shareholder.123 
 
Foreign tax credit 
 
The federal income tax code allows a foreign tax credit124, which enables U.S. taxpayers 
to avoid or reduce double taxation, but generally only when foreign earnings are 
distributed to the U.S. parent or otherwise subject to U.S. taxation. The foreign tax credit 
is generally available to offset, in whole or in part, the U.S. tax owed on foreign source 
income.125  
 
Pursuant to section 902, IRC, a domestic corporation that owns at least 10 percent of 
the voting stock of a foreign corporation is allowed a “deemed-paid” credit for foreign 
income taxes paid by the foreign corporation that the domestic corporation is deemed to 
have paid when the related income is distributed as a dividend. 
 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)126 adds new section 245A, IRC, as part of the 
establishment of a participation exemption (territorial) system for taxation of foreign 
income. A territorial tax system taxes companies based on the location of profits rather 
than corporate residence. This means that, under certain circumstances, U.S. 
companies that earn profits overseas will not face an additional U.S. tax on those profits 
when they are brought back to the United States.  
 
The exemption is in the form of a 100 percent dividends-received deduction (DRD) for 
the foreign-source portion of dividends received from specified 10-percent owned foreign 
corporations (STFC) by domestic corporations that are U.S. shareholders of those 
foreign corporations within the meaning of section 951(b), IRC. The exemption 

                                                           
121 See section 1297, IRC.  
122 See section 954(c), IRC. 
123 See section 951(c), IRC. 
124 Foreign Tax Credit includes sections 901-909 of the Internal Revenue Code. 
125 Taxpayers may choose to take a deduction for foreign taxes paid instead of choosing a credit. In most 
cases, the foreign tax credit is to a taxpayer’s advantage. 
126 Public Law 115-97 
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encourages U.S. companies to repatriate their accumulated foreign earnings and invest 
them in the United States.127 
 
The term STFC does not include any corporation which is a PFIC with respect to the 
shareholder and which is not a CFC.128  
 
The term “dividend received” is intended to be interpreted broadly, consistent with 
provisions of sections 243 and 245, IRC. For example, if a domestic corporation 
indirectly owns stock of a foreign corporation through a partnership, and the domestic 
corporation would qualify for the DRD if it owned the stock directly, then the domestic 
corporation is allowed a DRD with respect to its distributive share of the partnership’s 
dividend from the foreign corporation. 
 
Also, the DRD is available only to C corporations that are not regulated investment 
companies (RICs) or real estate investment trusts (REITs).129 
 
Foreign-source portion of a dividend 
 
The foreign-source portion of any dividend from an STFC is an amount which bears the 
same ratio to that dividend as the undistributed foreign earnings of the STFC bears to 
the total undistributed earnings of the STFC.130 131 
 
The undistributed earnings are the amount of the earnings and profits of the STFC 
(computed in accordance with sections 964(a) and 986, IRC) as of the close of the tax 
year of the STFC in which the dividend is distributed and not reduced by dividends 
distributed during that taxable year.132  
 
Hybrid dividends  
 
The section 245A DRD is not allowed for hybrid dividends which have received a 
deduction or other relief for foreign taxes. A hybrid dividend is an amount received from 
a CFC for which a deduction would be allowed under section 245A, IRC, and for which 
the STFC received a deduction (or other tax benefit) with respect to any income, war 
profits, and excess profits taxes imposed by any foreign country. 

                                                           
127 Because a domestic corporation that is a U.S. shareholder now generally receives a section 245A 
DRD on dividends from STFCs, section 902, IRC, was repealed by section 14301 of the TCJA. 
128 See section 245A(b), IRC. 
129 See Conference Report on H.R. 1, Tax Cuts and Jobs Act (H. Rept. 115-466). 
130 See section 245A(c)(1), IRC. 
131 As it did before the enactment of the TCJA, section 245, IRC, allows as a deduction from federal 
income a specified percentage of the U.S.-source portion of the dividends received by a corporation from 
a qualified 10-percent owned foreign corporation. Section 13002 of the TCJA amended the percentage of 
the allowed dividends-received deduction: 
 

For a _____ foreign 
corporation,  

…there is allowed a _____ 
dividends-received deduction. 

less-than-20%-owned 50% 
20%-or-more-owned 65% 

wholly owned 100% 
 
132 See section 245A(c)(2), IRC. 
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If a CFC with respect to which a domestic corporation is a U.S. shareholder receives a 
hybrid dividend from any other CFC with respect to which the domestic corporation is 
also a U.S. shareholder, then the hybrid dividend is treated as subpart F income of the 
recipient CFC. The U.S. shareholder includes its pro rata share of the subpart F income 
in its gross income.  
 
Section 956, IRC 
 
Subpart F income remains taxable and is not eligible for a section 245A DRD. The 
TCJA did not amend section 956, IRC, which led to an inconsistent result following 
enactment of section 245A, IRC:  A section 956, IRC, inclusion (a “deemed dividend”) of 
a U.S. shareholder is taxable (and, therefore, not eligible for the section 245A DRD), 
even though an actual dividend of the same amount would not be taxable under new 
section 245A, IRC. 
 
The IRS has issued proposed rules133 providing that the amount otherwise determined 
under section 956, IRC, is reduced to the extent that the U.S. shareholder would be 
allowed a deduction under section 245A, IRC, if the U.S. shareholder had received a 
distribution from the CFC in an amount equal to that otherwise determined under section 
956, IRC. 
 
Section 961, IRC 
 
If a U.S. shareholder that is a domestic corporation has received a dividend from a 
foreign corporation that is allowed a section 245A DRD, then solely for the purposes 
of determining the domestic corporation’s loss on the sale of stock of the foreign 
corporation, the domestic corporation reduces its basis in the stock of the foreign 
corporation by an amount equal to the section 245A DRD.134 
 
Section 1248, IRC 
 
Certain deemed dividends under section 1248, IRC, qualify for a section 245A 
DRD.135 Specifically, if a domestic corporation has gain from the sale or exchange of 
stock of a foreign corporation that it has held for at least one year, any amount that 
is treated as a dividend under section 1248, IRC, would be eligible for the section 
245A DRD.  
 
Foreign tax credit disallowance 
 
No foreign tax credit or deduction is allowed for any taxes paid or accrued with respect 
to any portion of a distribution treated as a dividend qualifying for the DRD. For purposes 
of computing the foreign tax credit limitation, a U.S. shareholder of an STFC computes 
its foreign-source taxable income by disregarding the foreign-source portion of any 
dividend received for which the DRD is taken.136 

                                                           
133 See REG-114540-18, Amount Determined Under Section 956 for Corporate United States 
Shareholders. 
134 See new section 961(d), IRC, added by section 14102 of the TCJA. 
135 See section 1248(j), added by section 14102(a) of the TCJA. 
136 See section 904(b)(5), IRC. 
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Holding period requirement 
 
The U.S. shareholder must hold its stock for over a year in order to qualify for the section 
245A DRD for any dividend received on that stock. Specifically, a domestic corporation 
is not permitted a DRD in respect of any dividend on any share of stock that is held by 
the domestic corporation for 365 days or less during the 731-day period beginning on 
the date which is 365 days before the date on which such share becomes ex-dividend 
with respect to such dividend.137 
 
The foreign corporation must qualify as an STFC and the domestic corporation must 
qualify as a 10 percent shareholder at all times during the applicable period.138  
 
Effective date 
The provision applies to distributions made (and for purposes of determining a 
taxpayer’s foreign tax credit limitation under section 904, IRC, deductions in taxable 
years beginning) after December 31, 2017. 
 

3. Federal Law References:  
 
Public Law 115-97 References: Section 14101 
 
Internal Revenue Code References: Section 245A, IRC (2018) 

 

4. IRS Guidance as of December 14, 2018:  
 
• Tax Reform Guidance for 1120 filers, April 9, 2018, https://www.irs.gov/forms-

pubs/tax-reform-guidance-for-1120-filers-09-apr-2018 
• IRS Newswire 2018-210, October 31, 2018, https://www.irs.gov/newsroom/irs-

issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-
domestic-corporations-that-own-stock-in-foreign-corporations 

• REG-114540-18, Amount Determined Under Section 956 for Corporate United 
States Shareholders, https://www.irs.gov/pub/irs-drop/reg-114540-18.pdf 

• IRS Newswire 2018-235, November 28, 2018, https://www.irs.gov/newsroom/irs-
issues-proposed-regulations-on-foreign-tax-credits 

• REG-105600-18, Guidance Related to the Foreign Tax Credit, Including Guidance 
Implementing Changes Made by the Tax Cuts and Jobs Act, 
https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf 
 

5. Florida Law: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax due 
(generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax Return)). 

                                                           
137 See section 246(c)(5)(A), IRC. Ex-dividend is a synonym for “without dividend.” Said of a stock at the 
time when the declared dividend becomes the property of the person who owned the stock on the record 
date. When stock is sold ex-dividend, the seller--not the buyer--has the right to the next dividend which 
has been declared but not paid. 
138 See section 246(c)(5)(B), IRC. 

https://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
https://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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Florida piggybacks the federal treatment of sections 243 and 245, IRC, dividends-
received deductions. Florida also piggybacks the federal classification of certain foreign 
income and deemed dividends as subpart F income. 
 
Section 220.13(1)(b)2., F.S., provides for a subtraction from federal taxable income, to 
the extent included therein, for certain foreign income.  Specifically, the statute refers to 
dividends treated as received from sources without the United States as determined 
under section 862, IRC, and all amounts included in federal taxable income under 
section 78 or section 951, IRC.139 

 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Section 245A DRDs are included in the computation of federal taxable income, which is 
the starting point for the Florida corporate income tax computation. 

 

7. Florida Rulemaking related to the Federal Change: 
 
None 

 

8. Florida Law References:  
 
Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.  
 

9. Public Comments as of December 14, 2018: 
 
None. 

 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law.   
 
 
 
 
 
 
 
 

                                                           
139 “Income derived from foreign (non-United States) sources was never seriously considered by the 
legislature to be an appropriate subject for Florida taxation…. It was shown that vast inequities among 
competing corporations with different corporate structures, but with similar levels of business activity in 
Florida, would result unless the Florida Income Tax Code provided something akin to the federal tax 
credit for foreign source income. A state tax credit did not seem feasible, however.”  See Corporate 
Income Taxation in Florida: Background, Scope, and Analysis by Arthur J. England, Jr. (1972) [as part of 
Florida Corporate Income Taxation symposium, published by Florida State University]. 

Remainder of page intentionally left blank.  
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11. Potential Effect on State Revenues:

The tables below provide an analysis of the effect of the deduction for dividends 
received from foreign corporations on Florida using the JCT methodology. These 
estimates have been determined following the methodology and assumptions detailed in 
section IE.

Table 1 - (Millions)

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) -$17,800 -$28,100 -$20,100 -$20,300 -$20,800 -$107,200 

2 100% federal CIT impact -$17,800 -$28,100 -$20,100 -$20,300 -$20,800 -$107,200 

3 

Conversion of federal 
revenue impact to taxable 
base income impact -$84,762 -$133,810 -$95,714 -$96,667 -$99,048 -$510,000 

4 

Florida taxable income 
share of federal base 
(3.6%) -$3,051 -$4,817 -$3,446 -$3,480 -$3,566 -$18,360 

5 
Apply Florida CIT rate 
(5.5%) -$168 -$265 -$190 -$191 -$196 -$1,010 

6 
Conversion to Florida state 
fiscal year -$224 -$249 -$190 -$192 -$197 -$1,052 

Table 2 - (Millions) 

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) -$21,000 -$22,100 -$23,200 -$24,300 -$25,800 -$223,600 

2 100% federal CIT impact -$21,000 -$22,100 -$23,200 -$24,300 -$25,800 -$223,600 

3 

Conversion of federal 
revenue impact to taxable 
base income impact -$100,000 -$105,238 -$110,476 -$115,714 -$122,857 -$1,064,286 

4 

Florida taxable income 
share of federal base 
(3.6%) -$3,600 -$3,789 -$3,977 -$4,166 -$4,423 -$38,314 

5 
Apply Florida CIT rate 
(5.5%) -$198 -$208 -$219 -$229 -$243 -$2,107 

6 
Conversion to Florida state 
fiscal year -$200 -$211 -$221 -$232 -$192 -$2,107 

Note:  Totals may be affected by rounding. 
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 Global Intangible Low-Taxed Income 
 

1. Prior Federal Law: 
 
There is no federal global intangible low-taxed income (GILTI) inclusion/addition to 
federal taxable income.140   
 
United States (U.S.) corporations are subject to a federal corporate income tax on 
worldwide income. U.S. shareholders of foreign corporations are generally not taxed on 
the income earned by the foreign corporation until the income is distributed as a dividend 
to the U.S. shareholders. Taxpayers are allowed a foreign tax credit or a deduction for 
foreign income taxes paid on the income out of which the dividend is paid, but generally 
only when the foreign earnings are distributed to the U.S. corporation or otherwise 
subject to U.S. taxation. The foreign tax credit generally is available to offset, in whole or 
in part, the U.S. tax owed on foreign-source income. 
 
The deferral of tax on foreign source income does not apply to certain passive or easily 
mobile income of U.S. controlled foreign corporations (called subpart F income141), 
which is taxed as earned, whether or not repatriated. A controlled foreign corporation is 
a corporation that is at least 50 percent owned by U.S. shareholders that each own at 
least 10 percent of the shares. 
 
Intangible property, including patents, can be held outside of the U.S. by controlled 
foreign corporations. U.S. corporations may deduct expenses paid to controlled foreign 
corporations for the use of intangible property, thereby reducing or deferring U.S. taxable 
income. These deductions defer income of the U.S. corporate shareholder until later 
when the income is given back through a dividend or a deemed dividend from the 
controlled foreign corporation, or when another federal provision subjects such income 
to federal income tax.142  

 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)143 adds new section 951A, Internal Revenue Code 
(IRC), which requires a U.S. shareholder of a 10-percent owned controlled foreign 
corporation to include in income its global intangible low-taxed income.  The inclusion of 
GILTI is similar to subpart F income under section 951, IRC, in that the income is 
deemed repatriated in the year earned.144 However, GILTI is not subpart F income under 
the IRC, but instead is a new class of foreign source income.145  
 
Generally, GILTI is determined at the U.S. shareholder level as the excess of all 
controlled foreign corporations’ net income over a deemed return on tangible assets (10 

                                                           
140 The Internal Revenue Code (IRC) contains other limitations on the shifting of U.S. income out of 
country, such as section 482, IRC, Allocation of income and deductions among taxpayers.  
141 Sections 951-965, IRC. 
142 Example - section 482, IRC, related to transfer pricing, or sections 78 or 951, IRC, related to deemed 
dividends. 
143 Public Law 115-97 
144 GILTI is recognized as income in the current year rather than being deferred to a later date.  
145 Pursuant to section 951A(f), IRC, GILTI is treated in the same manner as subpart F income for 
purposes of applying specific sections of the Code. 



 

74 
 

percent).146 The amount of GILTI and the corresponding federal tax is a complicated 
calculation. Controlled foreign corporations that are heavily concentrated with intangible 
assets compared to fixed/tangible assets (or high income relative to low depreciable 
assets) will generate GILTI for its shareholders.  
 
Specifically, GILTI is the excess, if any, of the shareholder’s net controlled foreign 
corporation tested income for the taxable year over the shareholder’s net deemed 
tangible income return for such taxable year.147   
 

GILTI = Net controlled foreign corporation tested income - Net deemed tangible 
income return (10 percent of qualified business asset investment (QBAI) - 
interest expense) 
 

Net controlled foreign corporation tested income is the aggregate of a U.S. corporation’s 
worldwide foreign profits in all of its controlled foreign corporations, modified to remove 
income already subject to U.S. income tax and some income subject to high foreign 
tax.148 As a result, losses can offset companies with income.  Qualified business asset 
investment is the controlled foreign corporation’s return on certain tangible property used 
in a trade or business and depreciable property. 
 
Taxpayers are generally able to take a deduction equal to 50 percent of their GILTI149 
under new section 250(a)(1)(B), IRC. In addition, foreign tax credits are allowed for 
foreign income taxes paid with respect to GILTI, but are limited to 80 percent of the 
foreign taxes and excess amounts are not allowed to be carried back or forward to other 
years. The foreign tax credit reduction is only allowed for C corporations. 
 
The 50 percent deduction of GILTI income effectively reduces the tax rate on that 
income from 21 percent to 10.5 percent when a taxpayer has sufficient federal taxable 
income. For taxable years beginning January 1, 2026, the deduction is reduced to 37.5 
percent of GILTI, which will reduce the tax rate from 21 percent to 13.125 percent when 
a taxpayer has sufficient federal taxable income.   
 
IRS draft Form 8992 and IRS Form 8992 Instructions are used to compute a U.S. 
shareholder’s GILTI inclusion for taxable years of controlled foreign corporations 
beginning after 2017. 
 
IRS Form 8993 and IRS Form 8993 Instructions are used to figure the amount of eligible 
deductions for foreign-derived intangible income and GILTI. 

                                                           
146 Basically, if the controlled foreign corporation provides a return greater than 10 percent of its tangible 
depreciable property, the excess amount is GILTI.  
147 Section 951A(b)(1), IRC. 
148 This income excludes: income that is effectively connected with a U.S. trade or business; subpart F 
income; income that is excluded from subpart F income because it is subject to an effective foreign 
income tax rate greater than 90% of the maximum U.S. corporate income tax rate; dividends received 
from related persons; and certain foreign oil and gas income. 
149 Although not specifically related to this issue, it should be noted that section 220.13(1)(b)2., F.S., 
provides for a subtraction, to the extent included therein, of the amount of income included under section 
78, IRC.  The Florida subtraction should take the new deduction under section 250, IRC, into account.  
However, it may be worthwhile to clarify the Florida subtraction is net of not only direct and indirect 
expenses, but also of the subtraction provided in section 250, IRC. 

https://www.irs.gov/pub/irs-dft/f8992--dft.pdf
https://www.irs.gov/pub/irs-pdf/i8992.pdf
https://www.irs.gov/pub/irs-pdf/f8993.pdf
https://www.irs.gov/pub/irs-pdf/i8993.pdf
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3. Federal Law References:  
 
Public Law 115-97 References: Section 14201 
 
Internal Revenue Code References: Sections 250 and 951A  

 

4. IRS Guidance as of December 14, 2018:  
 
• IR-2018-186, https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-

global-intangible-low-taxed-income-for-us-shareholders 
• IR-2018-210, October 31, 2018, https://www.irs.gov/newsroom/irs-issues-proposed-

regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-
that-own-stock-in-foreign-corporations 

• REG-104390-18, Guidance Related to Section 951A (Global Intangible Low-Taxed 
Income), https://www.irs.gov/pub/irs-drop/reg-104390-18.pdf 

 

5. Florida Law: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax due 
(generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax Return)). 
 
Section 220.13(1)(b)2., F.S., provides for a subtraction from federal taxable income, to 
the extent included therein, for certain foreign income.  Specifically, the statute refers to 
dividends treated as received from sources without the United States as determined 
under section 862, IRC, and all amounts included in federal taxable income under 
section 78 or section 951, IRC. 
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Section 951A, IRC, global intangible low-taxed income (GILTI) is included in the 
computation of federal taxable income, which is the starting point for the Florida 
corporate income tax computation. Likewise, the deduction of 50 percent of GILTI (37.5 
percent for taxable years beginning on or after January 1, 2026) is included in the 
computation of federal taxable income, and therefore is also included in the starting point 
for the Florida corporate income tax computation. There is no Florida subtraction for a 
GILTI inclusion. 
 

7. Florida Rulemaking related to the Federal Change: 
 
None. 
 

8. Florida Law References:  
 
Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.  
 
 

https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-global-intangible-low-taxed-income-for-us-shareholders
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-global-intangible-low-taxed-income-for-us-shareholders
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
https://www.irs.gov/pub/irs-drop/reg-104390-18.pdf
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9. Public Comments as of December 14, 2018: 
 
• Public Comment #7 – Received August 20, 2018 
• Public Comment #8 – Received August 21, 2018 
• First Public Meeting Transcript – August 22, 2018, pages 6 – 21 
• Public Comment #9 – Received September 7, 2018 
• Public Comment #10 – Received October 1, 2018  
• Second Public Meeting Transcript – October 24, 2018, pages 13 – 20 

 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law. However, many of the 
explanations researched as part of this project and the public comment received point to 
possible constitutional issues with state taxation of this foreign source income.    
 
In 1992 in Kraft General Foods, Inc. v. Iowa Dept. of Revenue and Finance, 505 U.S. 71 
(1992), the U.S. Supreme Court addressed the issue relating to whether a state 
discriminated against a taxpayer who was permitted to deduct domestic dividends from 
its federal income but was required to include foreign dividend income in its income 
subject to state income tax.  The U.S. Supreme Court held that states that adopt the 
federal definition of income as a starting point for state income tax (including Florida) 
must make an adjustment for the removal of foreign dividend income when the state also 
excludes domestic dividend income from the state income tax computation. 
 
Option: Given possible constitutional issues, policymakers may wish to consider 
creating a subtraction in Florida law for GILTI income to the extent it is included in 
taxable income, similar to the subtraction in section 220.13(1)(b)2., F.S., for amounts 
included in federal taxable income under sections 78, 862, and 951, IRC.150  
 
Should such a subtraction be enacted, the potential effect on state revenues detailed on 
the following page would be eliminated.  
 
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                           
150 It may be worthwhile to clarify that subtractions of foreign source income are net of the deduction 
under section 250, IRC. 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues: 
 
The tables below provide an analysis of the effect of the global intangible low-taxed 
income provision on Florida using the JCT methodology. These estimates have been 
determined following the methodology and assumptions detailed in section IE. 
 
 

 Table 1 - (Millions)       

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $7,700 $12,500 $9,600 $9,500 $9,300 $48,600 

2 100% federal CIT impact $7,700 $12,500 $9,600 $9,500 $9,300 $48,600 

3 

Conversion of federal 
revenue impact to 
taxable base income 
impact $36,667 $59,524 $45,714 $45,238 $44,286 $231,429 

4 

Florida taxable income 
share of federal base 
(3.6%) $1,320 $2,143 $1,646 $1,629 $1,594 $8,331 

5 
Apply Florida CIT rate 
(5.5%) $73 $118 $91 $90 $88 $458 

6 
Conversion to Florida 
state fiscal year $97 $112 $90 $89 $87 $476 

        
        
 Table 2 - (Millions)       

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $9,000 $9,200 $9,300 $15,100 $21,200 $112,400 

2 100% federal CIT impact $9,000 $9,200 $9,300 $15,100 $21,200 $112,400 

3 

Conversion of federal 
revenue impact to 
taxable base income 
impact $42,857 $43,810 $44,286 $71,905 $100,952 $535,238 

4 

Florida taxable income 
share of federal base 
(3.6%) $1,543 $1,577 $1,594 $2,589 $3,634 $19,269 

5 
Apply Florida CIT rate 
(5.5%) $85 $87 $88 $142 $200 $1,060 

6 
Conversion to Florida 
state fiscal year $85 $87 $99 $154 $158 $1,060 

 
 

 

Note:  Totals may be affected by rounding. 
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Foreign-Derived Intangible Income Deduction 

1. Prior Federal Law:
There is no deduction for foreign-derived intangible income (FDII), which is income 
related to the sale and provision of goods and services to foreign entities or for a foreign 
use from a domestic United States (U.S.) corporation. However, federal law does 
encourage domestic activities with incentives such as the domestic production activities 
deduction that effectively provides a lower tax rate on some domestic activities.151

2. Federal Changes:
The Tax Cuts and Jobs Act (TCJA)152 adds new section 250, Internal Revenue Code
(IRC), which not only provides for a deduction of a portion of Global Intangible Low-
Taxed Income (GILTI) and a portion of section 78, IRC, income (deemed dividend 
income related to foreign tax credit), but also provides for a deduction of 37.5% of FDII 
for tax years beginning January 1, 2018.153 The deduction is reduced to 21.875% for 
taxable years beginning after December 31, 2025.154

The 37.5% deduction of FDII effectively reduces the U.S. corporate income tax rate on 
that income from 21% to 13.125% when a taxpayer has sufficient federal taxable income 
to fully use the subtraction. For taxable years beginning on or after January 1, 2026, the 
deduction is reduced to 21.875% of FDII, which reduces the effective tax rate on FDII 
from 21% to 16.406% when a taxpayer has sufficient federal taxable income to fully use 
the subtraction.
FDII is a new type or class of federal taxable income that could encourage locating 
intangible assets in the U.S. through a lower effective tax rate on high-returns related to 
foreign sales of domestic corporations. FDII is only available to C corporations. Foreign 
corporations with income effectively connected with a U.S. trade or business, S 
corporations, regulated investment companies, real estate investment trusts, 
partnerships and individuals cannot take an FDII deduction. U.S. corporations are 
required to include FDII in gross income but then are allowed the FDII deduction.
The calculation of FDII is complex. While the name, FDII, seems to imply it’s only for 
intangible assets, the computation and the benefit are much broader. Section 250, IRC 
defines FDII as the amount that bears the same ratio to the taxpayer’s deemed intangible 
income (DII) as its foreign-derived deduction eligible income (FDDEI) bears to its total 
deduction eligible income (DEI). The computation of the income is accomplished in 
multiple steps. Each component of the calculation must be determined separately.

  Foreign-Derived Deduction Eligible Income (FDDEI) 
FDII = Deemed Intangible Income (DII)  x       ------------------------------------------------------------- 

       Deduction Eligible Income (DEI) 

151 Section 199, IRC (2017) 
152 Public Law 115-97 
153 Section 250(a)(1), IRC. 
154 Section 250(a)(3), IRC. 
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Deemed intangible income is defined as the excess, if any, of the deduction eligible 
income of a domestic corporation over the deemed tangible income return of the 
corporation.155 The deemed tangible income equals 10% of the corporation’s qualified 
business asset investment (QBAI) (as defined in section 951A(d), IRC, determined by 
substituting “deduction eligible income” for “tested income” in paragraph (2) thereof and 
without regard to whether the corporation is a controlled foreign corporation).156 

Deemed Intangible Income = Deduction Eligible Income – (10% x QBAI157) 

Deduction eligible income for a domestic corporation is the excess, if any, of the gross 
income of the corporation over the deductions, including taxes, properly allocable to the 
gross income.  For this purpose, gross domestic income does not include amounts 
included in income under subpart F, GILTI, financial services income, dividends received 
from controlled foreign corporations, domestic oil and gas production income, and 
income earned in foreign branches.158 

Deduction Eligible Income = Gross Income – Exceptions – Allocable Deductions 

Foreign-derived deduction eligible income159 is the profit from property sold, leased, or 
licenses by a domestic corporation or services provided to a foreign person with 
respect to property located outside the U.S.  

Foreign-Derived Deduction Eligible Income = Gross Foreign Sales/Services Income –    
Expenses 

Once FDII is determined, the deduction is computed by multiplying FDII by 37.5%. 

IRS Form 8993 and IRS Form 8993 Instructions are used to figure the amount of eligible 
deductions for foreign-derived intangible income and GILTI. 

3. Federal Law References:  
 
Public Law 115-97 References: Section 14202 
 
Internal Revenue Code References: Section 250 

 

4. IRS Guidance as of December 14, 2018:  
 
• IRS guidance foreign tax credit, https://www.irs.gov/individuals/international-

taxpayers/foreign-tax-credit-compliance-tips 
• Proposed Regulations, REG-104390-18, https://www.irs.gov/pub/irs-drop/reg-

104390-18.pdf 
 
 

                                                           
155 Section 250(a)(2), IRC. 
156 Section 250(a)(2), IRC. 
157 Qualified Business Asset Investment is the average at each quarter end of the aggregate adjusted 
bases of tangible property used in the trade or business and depreciable property. 
158 Section 250(a)(3), IRC. 
159 Section 250(a)(4), IRC, specifically addresses sales of property and sales of services and section 
250(a)(5), IRC, provides rules relating to foreign use of property and services.  

https://www.irs.gov/pub/irs-pdf/f8993.pdf
https://www.irs.gov/pub/irs-pdf/i8993.pdf
https://www.irs.gov/individuals/international-taxpayers/foreign-tax-credit-compliance-tips
https://www.irs.gov/individuals/international-taxpayers/foreign-tax-credit-compliance-tips
https://www.irs.gov/pub/irs-drop/reg-104390-18.pdf
https://www.irs.gov/pub/irs-drop/reg-104390-18.pdf
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5. Florida Law: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax due 
(generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax Return)). 
 
Section 220.13(1)(b)2., F.S., provides for a subtraction from federal taxable income, to 
the extent included therein, for certain foreign income.  Specifically, the statute refers to 
dividends treated as received from sources without the United States as determined 
under section 862, IRC, and all amounts included in federal taxable income under 
section 78 or section 951, IRC. 
 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
FDII is included in the computation of federal taxable income, which is the starting point 
for the Florida corporate income tax computation. Likewise, the deduction of 37.5% of 
FDII (21.875% for taxable years beginning on or after January 1, 2026) under section 
250, IRC, is included in the computation of federal taxable income, and therefore is also 
included in the starting point for the Florida corporate income tax computation. In 
addition, expenses related to the generation of FDII are deducted in the computation of 
federal taxable income, and therefore are also taken into account in the starting point for 
the Florida corporate income tax. As a result, only a portion of FDII is taxed in Florida.  
 

7. Florida Rulemaking related to the Federal Change: 
 
None.  
 

8. Florida Law References:  
 
Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.  
 

9. Public Comments as of December 14, 2018: 
 
None. 
 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 

 
No changes are needed to integrate state law with federal law.  
 
 
 
 
 
 
 
 
 
 
 
 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues:  
 
The tables below provide an analysis of the effect on Florida resulting from changes to 
the foreign derived intangible income deduction using the JCT methodology. These 
estimates have been determined following the methodology and assumptions detailed in 
section IE. 
 

 Table 1 - (Millions)       

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) -$200 $4,800 $6,900 $6,600 $200 $18,200 

2 100% federal CIT impact -$200 $4,800 $6,900 $6,600 $200 $18,200 

3 

Conversion of federal 
revenue impact to taxable 
base income impact -$952 $22,857 $32,857 $31,429 $952 $87,143 

4 

Florida taxable income 
share of federal base 
(3.6%) -$34 $823 $1,183 $1,131 $34 $3,137 

5 
Apply Florida CIT rate 
(5.5%) -$2 $45 $65 $62 $2 $173 

6 
Conversion to Florida 
state fiscal year $8 $49 $64 $50 -$21 $150 

        
        
 Table 2 - (Millions)       

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) -$11,400 -$15,700 -$20,200 -$18,400 -$16,300 $63,800 

2 100% federal CIT impact -$11,400 -$15,700 -$20,200 -$18,400 -$16,300 $63,800 

3 

Conversion of federal 
revenue impact to taxable 
base income impact -$54,286 -$74,762 -$96,190 -$87,619 -$77,619 -$303,333 

4 

Florida taxable income 
share of federal base 
(3.6%) -$1,954 -$2,691 -$3,463 -$3,154 -$2,794 -$10,920 

5 
Apply Florida CIT rate 
(5.5%) -$107 -$148 -$190 -$173 -$154 -$601 

6 
Conversion to Florida 
state fiscal year -$116 -$157 -$187 -$169 -$121 -$601 

 
 

Note:  Totals may be affected by rounding. 

 

 

 



 

82 
 

 

 Limit Net Interest Deductions 
 

1. Prior Federal Law: 
 
Foreign businesses often capitalize their United States (U.S.) subsidiaries with both 
equity and intercompany debt. The use of intercompany debt may allow for deductible 
interest expense by the U.S. corporation, which reduces the U.S. corporation’s taxable 
income. Such related party debt may be from the foreign parent company or one of its 
offshore affiliates that do not file U.S. income tax returns and are often located in a low-
tax or no-tax jurisdiction. This type of lending is one of the ways of shifting income from 
the U.S. to another jurisdiction. Congress recognized this issue and created section 
163(j), IRC (known as the “earnings stripping rules”).160 
 
Pursuant to the IRS’s Large Business & International Practice Service Process Unit – 
Audit manual161, the purpose of section 163(j), IRC, is to limit the deductibility of interest 
by a thinly capitalized corporation where the interest is paid to a related payee that is 
totally or partially exempt from U.S. tax on the distribution. Additionally, section 163(j), 
IRC, applies to interest that is paid or accrued to an unrelated person if there is a 
disqualified guarantee on the debt and no gross basis tax is imposed on such interest. 
 
Section 163(j), IRC, limits the deduction for interest paid or accrued by a corporation in a 
taxable year if the borrower’s ratio of debt to equity exceeds 1.5 to 1 and its excess 
interest expense exceeds 50 percent of its adjusted taxable income. If section 163(j), 
IRC, applies to a corporation for any taxable year, no deduction is allowed for 
disqualified interest paid or accrued by the corporation during such taxable year.162   
 
Adjusted taxable income generally means taxable income computed without regard to 
deductions for:  

• net interest expense, 
• net operating losses under section 172, IRC, 
• domestic production activities under section 199, IRC, and 
• depreciation, amortization, and depletion.163  

 
Disqualified interest for section 163(j), IRC, purposes includes interest paid or accrued 
to:  

• related parties when the interest is not subject to federal income tax;  
• unrelated parties in certain instances in which a related party guaranteed the 

debt; or  
• a real estate investment trust (REIT) by a taxable REIT subsidiary of that 

REIT.164  
 
Disallowed interest amounts are treated as disqualified interest paid or accrued in the 

                                                           
160 See section 7210 of Public Law 101-239 (enacted 12/19/1989). 
161https://www.irs.gov/pub/int_practice_units/IBF9423_05_04.pdf  
162 See section 163(j)(1)(A), IRC (2017). 
163 See section 163(j)(6)(A), IRC (2017). 
164 See section 163(j)(3), IRC (2017). 

https://www.irs.gov/pub/int_practice_units/IBF9423_05_04.pdf
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succeeding taxable year and may be carried forward indefinitely.165 In addition, any 
excess limitation (i.e., the excess, if any, of 50 percent of the adjusted taxable income of 
the payor over the payor’s net interest expense) carries forward three years.166 
 
All members of the same affiliated group (within the meaning of section 1504(a), IRC), 
are treated as 1 taxpayer.167 
 
There is an eight-step process for determining the interest expense limitation: 

1. Determine the debt to equity ratio;  
2. Determine the net interest expense;  
3. Determine adjusted taxable income;  
4. Determine excess interest expense; 
5. Determine disqualified interest and/or interest subject to a disqualified guarantee; 
6. Determine total disqualified interest for the tax year;  
7. Determine interest deduction disallowed under section 163(j), IRC, for the current 
year and carried forward to the next tax year;  
8. Determine excess limitation for the current year and excess limitation carryforward 
to the next tax year.168 

 
IRS Form 8926 and IRS Form 8926 Instructions detail the adjustment under section 
163(j), IRC, for tax years beginning prior to January 1, 2018. 

2. Federal Changes:  
 
The Tax Cuts and Jobs Act (TCJA)169 amended section 163(j), IRC, to provide new rules 
limiting the deduction of business interest expense for taxable years beginning after 
December 31, 2017. Specifically, for any taxpayer to which section 163(j), IRC, applies, 
a taxpayer’s annual deduction for business interest expense is now limited to the sum of:  

• the taxpayer’s business interest income for the taxable year; 170  
• 30 percent of the taxpayer’s adjusted taxable income for the taxable year; 171 and  

                                                           
165 See section 163(j)(1)(B), IRC (2017). 
166 See section 163(j)(2)(B), IRC (2017). 
167See section 163(j)(6)(C), IRC (2017). The Report of the Committee on the Budget, House of 
Representatives, House Report 101-247 at 1248 (Sept. 20, 1989) noted that “[i]n cases where a group of 
commonly controlled U.S. corporations would constitute an affiliated group but for the inclusion within the 
group of one or more entities other than includible corporations (as defined in section 1504(b)), the 
committee intends for the regulations to treat all U.S. corporations that are members of such a group as a 
single taxpayer where such treatment is appropriate in order to carry out the purposes of the bill or to 
prevent avoidance of the purposes of the bill.”  
168 https://www.irs.gov/pub/int_practice_units/IBF9423_05_04.pdf 
169 Public Law 115-97 
170 "Business interest income," as defined in section 163(j)(6), IRC, is the amount of interest includible in 
the gross income of the taxpayer for the taxable year which is properly allocable to a trade or business. 
The term does not include investment income. 
171 “Adjusted taxable income,” (ATI) as defined in section 163(j)(8), IRC, is computed without subtracting 
interest, taxes, depreciation, amortization, or depletion (similar to EBITDA - earnings before interest, 
taxes, depreciation, and amortization). ATI is also computed without subtracting any net operating loss 
deduction under section 172, IRC.  

https://www.irs.gov/pub/irs-access/f8926_accessible.pdf
https://www.irs.gov/pub/irs-pdf/i8926.pdf
https://www.irs.gov/pub/int_practice_units/IBF9423_05_04.pdf
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• the taxpayer’s floor plan financing interest for the taxable year.172  
 

This interest limitation applies to all taxpayers, except for those whose average annual 
gross receipts over the prior three taxable years does not exceed $25 million.173   
 
Also, the limitation on the deduction for business interest expense does not apply to 
certain trades or businesses. The excepted trades or businesses are the trade or 
business of performing services as an employee; electing real property businesses; 
electing farming businesses; and certain regulated utility businesses (i.e., utilities 
furnishing or selling electric, water, sewage disposal, and gas or steam services).174 
 
There are special rules for partnerships and interests in partnerships, which require the 
limitation at both the partnership level and then again at the partner level.175  
 
Although adjusted taxable income currently excludes deductions for depreciation, 
amortization and depletion, this exclusion ends with taxable years beginning on or 
after January 1, 2022.176 
 
The amount of any business interest not allowed as a deduction for any taxable year as 
a result of this limitation is treated as business interest paid or accrued in the next 
taxable year and may be carried forward indefinitely.177 The three-year carryforward of 
any excess limitation no longer exists (former section 163(j)(2)(B), IRC (2017)).   
 
In addition, instead of an entire affiliated group being treated as 1 taxpayer for purposes 
of the interest limitation, the limitation is now made at the filer level.178 Section 
163(j)(6)(C), IRC, which treated an affiliated group as one taxpayer, and section 
163(j)(9)(B), IRC, which authorized the affiliation rules, were removed by the TCJA and 
no equivalent provisions are included in the amended section 163(j), IRC. However, for 
a group of affiliated corporations filing a consolidated return, the limitation applies at the 
consolidated tax return filing level. 
 

3. Federal Law References:  
 
Public Law 115-97 References: Section 13301 
 

                                                           
172 "Floor plan financing interest," as defined in section 163(j)(9), IRC, is interest paid on debt used to 
finance the acquisition of motor vehicles held for sale or lease and secured by the inventory so acquired. 
173 See sections 163(j)(3) and 448(c), IRC. 
174 See section 163(j)(7), IRC. See also section 163(j)(10), IRC, which cross references the requirement 
in section 168(g)(1), IRC, that an electing real property trade or business or electing farming business use 
the alternative depreciation system, thereby forgoing bonus depreciation in section 168(k), IRC. 
175 See section 163(j)(4), IRC. 
176 See section 163(j)(8)(A)(v), IRC. 
177 See section 163(j)(2), IRC.  
178 The Notice of Proposed Rulemaking (REG-106089-18) at pages 40-41, specifically states: 
The Treasury Department and the IRS have determined that non-consolidated entities should not be 
aggregated for purposes of applying the section 163(j) limitation because, whereas old section 
163(j)(6)(C) expressly provided that “[a]ll members of the same affiliated group (within the meaning of 
section 1504(a)) shall be treated as 1 taxpayer,” section 163(j) no longer contains such language, and 
nothing in the legislative history of section 163(j) suggests that Congress intended non-consolidated 
entities to be treated as a single taxpayer for purposes of section 163(j). 
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Internal Revenue Code References: Section 163(j) 
 

4. IRS Guidance as of December 14, 2018:  
 

• IRS Newswire 2018-82, April 2, 2018, https://www.irs.gov/newsroom/irs-issues-
guidance-on-business-interest-expense-limitations 

• IRS Newswire 2018-233, November 26, 2018, https://www.irs.gov/newsroom/irs-
issues-proposed-regulations-on-new-business-interest-expense-deduction-limit 

• Basic questions and answers about the limitation on the deduction for business 
interest expense, last updated November 26, 2018, 
https://www.irs.gov/newsroom/basic-questions-and-answers-about-the-limitation-on-
the-deduction-for-business-interest-expense 

• REG-106089-18, Limitation on Deduction for Business Interest Expense, 
https://www.irs.gov/pub/irs-drop/REG-106089-18-NPRM.pdf 

• Revenue Procedure 2018-59, https://www.irs.gov/pub/irs-drop/RP-105095-18-
163j.pdf 

• Notice 2018-28, Initial Guidance as Applicable to Taxable Years Beginning After 
December 31, 2017; https://www.irs.gov/pub/irs-drop/n-18-28.pdf 

• Tax Cuts and Jobs Act: A comparison for businesses, 
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses 
 

5. Florida Law: 
 
The Florida corporate income tax computation starts with a taxpayer’s federal taxable 
income. When the Florida filing group is identical to the federal filing group, the amount 
reported on Line 1 of the Florida corporate income tax return, Florida Form F-1120, is 
the consolidated federal taxable income as reported by the filing group on its federal 
income tax return for that taxable year. Likewise, when a corporation files separately for 
both federal and Florida purposes, the corporation’s federal taxable income as reported 
on its federal income tax return will be the number reported on Line 1 of the Florida 
corporate income tax return.   
 
However, when the Florida filer is not identical to the federal filer, the Florida filer must 
prepare a pro forma federal income tax return.179 The pro forma federal income tax 
return is completed as if that corporation filed its actual federal income tax return in the 
same manner.   
 
Generally, a corporation that is a member of an affiliated group that files a consolidated 
federal income tax return and files a separate Florida corporate income tax return must 
complete a pro forma federal income tax return as if that corporation filed separately for 
federal income tax purposes. The amount reported on Line 1 of the Florida Form F-1120 
should be the corporation’s pro forma federal taxable income, which includes any federal 
interest limitation.180 This includes Florida’s share of any previous limitation under 
section 163(j), IRC, which was required at the federal consolidated level. 

 

                                                           
179 A rare exception to this rule is made for a subtier group (consisting only of corporations having nexus 
in Florida) that made an election to file as such on its first Florida corporate income tax return filed after 
December 20, 1984 (grandfather election).  
180 See Form F-1120N, adopted in Rule 12C-1.051, F.A.C. 

https://www.irs.gov/newsroom/irs-issues-guidance-on-business-interest-expense-limitations
https://www.irs.gov/newsroom/irs-issues-guidance-on-business-interest-expense-limitations
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-new-business-interest-expense-deduction-limit
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-new-business-interest-expense-deduction-limit
https://www.irs.gov/newsroom/basic-questions-and-answers-about-the-limitation-on-the-deduction-for-business-interest-expense
https://www.irs.gov/newsroom/basic-questions-and-answers-about-the-limitation-on-the-deduction-for-business-interest-expense
https://www.irs.gov/pub/irs-drop/REG-106089-18-NPRM.pdf
https://www.irs.gov/pub/irs-drop/RP-105095-18-163j.pdf
https://www.irs.gov/pub/irs-drop/RP-105095-18-163j.pdf
https://www.irs.gov/pub/irs-drop/n-18-28.pdf
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
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6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
The TCJA amends section 163(j), IRC, to create a new limitation on the deductibility of 
interest (the sum of 30% of adjusted taxable income, plus business interest income, plus 
floor plan financing interest). This limitation applies to interest on debt with related and 
unrelated lenders. Since the federal limitation applies at the filer level, it will apply at the 
Florida filer level. The TCJA permits taxpayers to carry forward any disallowed interest 
expense indefinitely and include the carryover amount as interest that may be deducted 
in a future taxable year, subject to the limitation. The limitation does not preclude 
deduction in a future taxable year.181 
 
Because the amended federal interest expense limitation is determined at the filer level, 
the amount of interest expense included in federal taxable income for Florida income tax 
purposes will depend on how a taxpayer files its Florida return (i.e., whether the taxpayer 
is required to include a pro forma federal return with its Florida filing). 
 

7. Florida Rulemaking related to the Federal Change: 
 
No Florida rulemaking is necessary. The requirements to compute a pro forma federal 
income tax return when the Florida filer is not identical to the entity (entities) that filed the 
actual federal income tax return are already in place and are part of Florida’s piggyback 
of the federal income tax code.   
 

8. Florida Law References:  
 
Section 220.13, F.S., and Rules 12C-1.013 and 12C-1.051, F.A.C. 
 

9. Public Comments as of December 14, 2018: 
 
• Public Comment #5 – Received June 13, 2018 
• Public Comment #6 – Received August 16, 2018 
• Public Comment #7 – Received August 20, 2018 
• Public Comment #8 – Received August 21, 2018 
• First Public Meeting Transcript – August 22, 2018, pages 22 – 33 
• Public Comment #9 – Received September 7, 2018 
• Public Comment #10 – Received October 1, 2018 
• Second Public Meeting Transcript – October 24, 2018, pages 20 – 27 
• Public Comment #11 – Received November 19, 2018 

 
10. Options for Changes the Legislature Could Make Which May be Needed to 

Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate Florida state law with federal law.   
 
 
 
 

                                                           
181 The shifting of Florida income to other jurisdictions via an interest deduction may be a less effective 
tax planning tool as a result of the interest limitation.  
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11. Potential Effect on State Revenues:

The tables below provide an analysis of the effect on Florida resulting from changes 
to the interest limitation using the JCT methodology*. These estimates have been 
determined following the methodology and assumptions detailed in section IE.

Table 1 - (Millions) 

Line Federal Fiscal Years 2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $8,400 $17,700 $19,700 $19,600 $24,900 $90,200 

2 96% federal CIT impact $8,064 $16,992 $18,912 $18,816 $23,904 $86,688 

3 

Conversion of federal 
revenue impact to taxable 
base income impact $38,400 $80,914 $90,057 $89,600 $113,829 $412,800 

4 

Florida taxable income 
share of federal base 
(3.6%) $1,382 $2,913 $3,242 $3,226 $4,098 $14,861 

5 
Apply Florida CIT rate 
(5.5%) $76 $160 $178 $177 $225 $817 

6 
Conversion to Florida 
state fiscal year $110 $164 $178 $188 $235 $875 

Table 2 - (Millions) 

Line Federal Fiscal Years 2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $30,200 $29,600 $31,800 $34,700 $36,900 $253,400 

2 96% federal CIT impact $28,992 $28,416 $30,528 $33,312 $35,424 $243,360 

3 

Conversion of federal 
revenue impact to taxable 
base income impact $138,057 $135,314 $145,371 $158,629 $168,686 $1,158,857 

4 

Florida taxable income 
share of federal base 
(3.6%) $4,970 $4,871 $5,233 $5,711 $6,073 $41,719 

5 
Apply Florida CIT rate 
(5.5%) $273 $268 $288 $314 $334 $2,295 

6 
Conversion to Florida 
state fiscal year $272 $272 $293 $318 $264 $2,295 

Note:  Totals may be affected by rounding. 

Intercompany interest expense is eliminated against intercompany interest income when a 
consolidated return is filed, but remains if a corporation filed separately. Since the net interest 
deduction operates at the filer level for both federal and Florida purposes and many Florida 
filers are subsidiaries of the federal filer, the impact for Florida will likely be different than the 
impact indicated by the JCT methodology utilized above.  

*A previous version of the final report contained an error in the first paragraph on page 87 that has been corrected. The
sentence previously read, “The tables below provide an analysis of the effect on Florida resulting from changes to the interest
limitation using the JCT methodology if Florida chooses to decouple from that provision.” The sentence now reads, “The tables
below provide an analysis of the effect on Florida resulting from changes to the interest limitation using the JCT methodology.”
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  Contributions to the Capital of a Corporation 
 

1. Prior Federal Law: 
 
History 
 
Section 118, Internal Revenue Code (IRC), was enacted in 1954182 to codify a line of 
court decisions183 determining whether corporations may exclude from gross income 
certain contributions to capital made by non-shareholders. These contributions include 
corporate subsidies and economic incentives, such as cash grants, no-cost land, and 
infrastructure assistance. Upon its enactment, section 118, IRC, provided that the gross 
income of a corporation did not include any contribution to its capital and cross-
referenced section 362, IRC (Basis to corporations).184  
 
Neither section 118 nor section 362 of the Internal Revenue Code provided a definition 
of “contribution to capital.” It was the Supreme Court in United States v. Chicago, 
Burlington & Quincy Railroad Co., 412 U.S. 401 (1973), that addressed the question of 
what is a qualifying contribution to capital. In this case, the Court rejected a railroad’s 
assertion that highway under-crossings, bridges, and other improvements constructed at 
public expense prior to the enactment of the 1954 tax code were non-shareholder 
contributions to capital and could be depreciated. The Court established a list of five 
characteristics a payment or transfer of assets must have to be considered a qualifying 
non-shareholder contribution to capital under section 118, IRC. The five factors are:  
 
1. The contribution must become a permanent part of the transferee corporation's 

working capital structure;  
2. The contribution may not be compensation for the transferee corporation’s services;  
3. The contribution must be bargained for;  
4. The contribution must benefit the transferee corporation commensurately with its 

value; and   
5. The contribution ordinarily will be used to produce additional income.  

                                                           
182 See Internal Revenue Code of 1954, Public Law 591 – Chapter 736, August 16, 1954. 
183 Noteworthy cases include Detroit Edison Co. v. Commissioner, 319 U.S. 98 (1943), in which one-time 
payments for connection to the utility were deemed by the Court to be payments for services and not, as 
the taxpayer argued, gifts or nontaxable contributions to capital (assets acquired using the customer 
payments received a basis of zero for purposes of depreciation because the cost to the taxpayer was 
zero); and Brown Shoe Co. v. Commissioner, 339 U.S. 583 (1950), in which funds and property a 
corporation received from several different community groups to provide incentives for the construction 
and/or expansion of its manufacturing facilities were deemed by the Court to be non-shareholder 
contributions to capital, excludible from taxable income (furthermore, any structures constructed using 
funding received from these community groups should be subject to depreciation expense). The key 
factor in both decisions was the nature of the benefit to the transferor. In Detroit Edison, the fees paid by 
the customers were paid for a specific service (connection to the utility). In Brown Shoe, there was no 
specific service paid for by the community groups. The end result of the contributions was to increase the 
general welfare of the community. The contributions were, therefore, deemed more akin to an investment 
in the company than a payment for services. 
184 Section 362, IRC, was also enacted in 1954. See Public Law 591 – Chapter 736, August 16, 1954. 
Section 362(c), IRC, negated the Brown Shoe decision by providing that contributed property has a basis 
of zero.  
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Tax Treatment 
 
Section 118, IRC, provides an exclusion from gross income with respect to any 
contribution of money or property to the capital of a taxpayer.  
 
When made by a shareholder, such payments represent an additional price paid for the 
shares of stock held by the individual shareholders and are treated as an addition to and 
as a part of the operating capital of the corporation.185 Pursuant to section 362(a)(2), 
IRC, the corporation receives basis for the contribution equivalent to the basis of the 
transferor at the time of the transaction. 
 
Section 118, IRC, does not, however, limit the exclusion from gross income to 
shareholders. A non-shareholder, such as a government entity or civic group, may make 
a contribution to a corporation’s capital for the purpose of inducing the corporation to 
locate its business in a particular community or for the purpose of enabling the 
corporation to expand its operating facilities.186 Section 362(c), IRC, provides that such 
contributions, whether they be money or property other than money, have no basis.187 
 
It should be noted that, in general, certain nonrefundable state and local incentives, such 
as state and local tax credits, do not qualify for section 118, IRC, treatment and are not 
considered a contribution to capital. The amount of the tax credit is not included in the 
taxpayer’s federal gross income or otherwise treated as a payment from the state. 
Consequently, the federal tax effect of such a state tax credit is normally to reduce any 
deduction for payment of state tax the taxpayer may otherwise have had.188 

 

2. Federal Changes:  
 
Following the enactment of the Tax Cuts and Jobs Act (TCJA),189 section 118, IRC, 
continues to state that the gross income of a corporation does not include any 
contribution to its capital.  However, the TCJA amended section 118, IRC, to expressly 
state that any contribution by any governmental entity or civic group (other than a 
contribution made by a shareholder, as such) is not considered a contribution to the 
capital of a corporation for section 118, IRC, purposes.190   

                                                           
185 See Treasury Regulations (Treas. Reg.) section 1.118-1, Contributions to the capital of a corporation. 
186 Ibid. 
187 See Treas. Reg. section 1.362-2, Certain contributions to capital. If a corporation receives money 
instead of property, it must reduce the basis of property acquired using that money or other property held 
by the corporation if no property is acquired within a period of 12 months after the date of receipt of the 
contribution. This allows corporations to exclude the contribution received from income but does not allow 
a deduction for expenses relating to that income (e.g., depreciation). 
188 See IRS Issue Paper LMSB-04-0408-023, https://www.irs.gov/pub/irs-wd/1147024.pdf (last visited 
August 6, 2018). 
189 Public Law 115-97 
190 As noted in the Report of the Committee on Ways and Means, House of Representatives, on H.R.1, 
Tax Cuts and Jobs Act, page 256, November 13, 2017: “The Committee believes that a contribution to 
corporation’s capital is properly treated as income to the recipient unless the contributor receives in 
exchange an ownership interest of commensurate value to the contribution. The Committee also believes 
that removing a special rule that applies only to certain contributions to a corporation by nonshareholders 
helps achieve the goal of similar treatment of similarly situated taxpayers. The Committee further believes 
that treating contributions to capital by nonshareholders as income to the corporation will remove a 
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As a result of this amendment, contributions of money or property from a governmental 
entity to a corporation are included in gross income (unless another exclusion applies). 
This tax treatment applies to contributions made after December 22, 2017, unless a 
master development plan was approved by the government entity prior to December 22, 
2017.191 
 
Incentives and subsidies, such as cash grants, no-cost land, equipment, “public” 
infrastructure and improvements, reimbursements, refunds, or other similar transfers of 
money or property provided to a corporation by governmental entities, including the state 
of Florida and its counties and cities, will likely now be taxed as income to the 
corporation for federal income tax purposes. This treatment also applies to similar 
federal government incentives.  
 
The tax treatment of certain nonrefundable state tax credits not considered a 
contribution to capital under section 118, IRC, prior to the enactment of the TCJA 
remains the same: the amount of the tax credit is not included in the taxpayer’s federal 
gross income, and the federal tax effect of such a state tax credit is to reduce any 
deduction for payment of state tax the corporation would have otherwise had. 
 
Uncertainty exists with regard to basis of property because while the TCJA amended 
section 118, IRC, the act did not amend the basis rules of section 362(c), IRC. 
Therefore, governmental contributions will now be included in federal gross income, 
pursuant to section 118, IRC, yet the related corporate assets may still have zero basis 
pursuant to section 362(c), IRC. The corporation is not allowed to depreciate said 
assets, and if the assets are ever sold, the gain is included in federal income. 

 

3. Federal Law References:  
 
Public Law 115-97 References: Section 13312 
 
Internal Revenue Code References: Section 118 

 

4. IRS Guidance as of December 14, 2018:  
 
None. 
 

5. Florida Law: 
 
Most business incentives offered by a governmental unit or by a civic group are 
excluded from a corporation’s federal taxable income under section 118, IRC, and 
Treas. Reg. section 1.118-1. These exclusions from federal taxable income are 
automatically followed by Florida because the Florida corporate income tax computation 

                                                           
Federal tax subsidy for State and local governments to offer incentives to businesses as a way of 
encouraging them to locate operations in a particular jurisdiction. If taxpayers in a particular State or 
locality wish to provide such financial inducements to businesses, they should be able to do so, but they 
should bear the cost of such financial inducements without passing on a portion of those costs to all 
Federal taxpayers.” 
191 See section 13312(b)(2) of Public Law 115-97. 
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starts with federal taxable income for the taxable year.  Florida piggybacks the federal 
treatment of government tax incentives and subsidies under section 118, IRC. 

 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax due 
(generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax Return)). Since 
the federal treatment of corporate business incentives under section 118, IRC, includes 
most state, county, municipality, and federal government incentives as federal income to 
the taxpayer, that treatment and income (or exclusion from income) will be included in 
the Florida corporate income tax computation.  
 
Florida will tax an incentive when the incentive is income for federal income tax 
purposes.  Likewise, Florida will not tax an incentive when the incentive is excluded from 
federal taxable income. 

 

7. Florida Rulemaking related to the Federal Change: 
 
None 
 

8. Florida Law References:  
 
Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.  
 

9. Public Comments as of December 14, 2018:  
 
• Public Comment #8 – Received August 21, 2018 
• First Public Meeting Transcript – August 22, 2018, pages 47 – 48 
• Public Comment #11 – Received October 19, 2018 
• Second Public Meeting Transcript – October 24, 2018, pages 34 - 36 

 

10. Options for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 
No changes are needed to integrate state law with federal law.   
 
 
 
 
 
 
 
 
 
 

 
 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues: 
 
The tables below provide an analysis of the effect of the capital contributions changes on 
Florida using the JCT methodology. These estimates have been determined following 
the methodology and assumptions detailed in section IE. 
 
 

 Table 1 - (Millions)       
 
Line 
 

Federal Fiscal Years 
 

 
2018 

 
2019 

 
2020 

 
2021 

 
2022 

 
2018 - 2022 

1 
JCT estimate of federal impact 
(JCX-6717) $100 $200 $400 $700 $1,000 $2,500 

2 100% Federal CIT Impact $100 $200 $400 $700 $1,000 $2,500 

3 

Conversion of federal revenue 
impact to federal taxable base 
impact $476 $952 $1,905 $3,333 $4,762 $11,905 

4 
Florida taxable income share 
of federal base (3.6%) $17 $34 $69 $120 $171 $411 

5 Apply Florida CIT Rate (5.5%) $1 $2 $4 $7 $9 $23 

6 
Conversion to Florida state 
fiscal year $1 $2 $4 $7 $9 $25 

        
 

        
 Table 2 - (Millions)       
 
Line 
 

Federal Fiscal Years 
 

 
2023 

 
2024 

 
2025 

 
2026 

 
2027 

 
2018 - 2027 

1 
JCT estimate of federal impact 
(JCX-6717) $1,000 $900 $800 $700 $600 $6,500 

2 100% Federal CIT Impact $1,000 $900 $800 $700 $600 $6,500 

3 

Conversion of federal revenue 
impact to federal taxable base 
impact $4,762 $4,286 $3,810 $3,333 $2,857 $30,476 

4 
Florida taxable income share 
of federal base (3.6%) $171 $154 $137 $120 $103 $1,097 

5 Apply Florida CIT Rate (5.5%) $9 $8 $8 $7 $6 $60 

6 
Conversion to Florida state 
fiscal year $9 $8 $7 $6 $4 $60 

 
 
 

Note: Totals may be affected by rounding. 
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 Like-Kind Exchange 
 
1.  Prior Federal Law: 
 

Generally, a barter transaction or an exchange of property is a taxable event unless 
it qualifies as a like-kind exchange under section 1031, Internal Revenue Code 
(IRC), which was originally “designed to avoid the imposition of a tax on those who 
do not ‘cash in’ on their investments in trade or business property.”192  
 
No gain or loss is recognized on the exchange of property held for productive use in 
a trade or business or for investment if such property is exchanged solely for 
property of a “like kind” which is to be held either for productive use in a trade or 
business or for investment.193   
 
The underlying assumption of this exception “is that the new property is substantially 
a continuation of the old investment still unliquidated… .”194 To constitute an 
exchange, the transaction “must be a reciprocal transfer of property, as distinguished 
from a transfer of property for a money consideration only.”195 
 
Exchanges of the following property are not eligible for section 1031, IRC, treatment: 

• Stock in trade or other property held primarily for sale; 
• Stocks, bonds, notes; 
• Other securities or evidences of indebtedness or interest; 
• Interests in partnerships; 
• Certificates of trust or beneficial interest; or 
• Choses in action196.197  

 
If section 1031, IRC, like-kind treatment applies to an exchange of properties, the 
basis of the property received in the exchange is generally equal to the basis of the 
property exchanged, decreased in the amount of any money received by the 
taxpayer and increased in the amount of gain or decreased in the amount of loss to 
the taxpayer that was recognized on such exchange.198  
 
Property acquired through a like-kind exchange under section 1031, IRC, may be 
depreciated or expensed under available methods and options starting with the basis 
of the property. A taxpayer may eventually recognize gain or loss in a subsequent 
property transaction not involving a like-kind exchange. 
 
 
 
 
 

                                                           
192 Starker v. United States, 602 F.2d 1341, 1352 (9th Cir. 1979). 
193 See section 1031(a)(1), IRC (2017). 
194 See Treasury Regulations (Treas. Reg.) section 1.1002-1(c), Certain exceptions to general rule. 
195 See Treas. Reg. section 1.1002-1(d), Exchange. 
196 A “chose in action” is a right of bringing an action or right to recover a debt or money. See Black’s Law 
Dictionary (6th edition, 1991). 
197 See section 1031(a)(2), IRC (2017). 
198 See section 1031(d), IRC (2017). 
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2.  Federal Changes:  
 

The Tax Cuts and Jobs Act (TCJA)199 amends section 1031, IRC, to limit like-kind 
exchanges (and the non-recognition of gain or loss) to those exchanges involving 
real property held for investment or for productive use in a trade or business and not 
held primarily for sale. As under pre-enactment law, real property located in the 
United States is not considered like-kind to real property located outside the United 
States. The amendment to section 1031, IRC, generally applies to exchanges 
completed after December 31, 2017. 
 
Effective January 1, 2018, exchanges of machinery, equipment, vehicles, artwork, 
collectibles, patents and other intellectual property, and intangible business assets 
will no longer qualify for like-kind exchange treatment under section 1031, IRC. 
Although gain or loss on an exchange of such property is now recognized and the 
basis in the acquired property is the actual value of the property, certain property 
may be depreciated under the available methods/options.200  

 

3. Federal Law References:  
 

Public Law 115-97 References: Section 13303 
 
Internal Revenue Code References: Section 1031 

 

4. IRS Guidance as of December 14, 2018:  
 

• https://www.irs.gov/newsroom/like-kind-exchanges-under-irc-code-section-1031 
• https://www.irs.gov/businesses/small-businesses-self-employed/like-kind-

exchanges-real-estate-tax-tips 
• Publication 544 (Sales and Other Dispositions of Assets), March 13, 2018. 

https://www.irs.gov/pub/irs-pdf/p544.pdf 
• Publication 946 (How to Depreciate Property), February 28, 2018. 

https://www.irs.gov/pub/irs-pdf/p946.pdf 
• Tax Cuts and Jobs Act: A comparison for businesses 

https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses 
• IRS Newswire 2018-227, November 19, 2018 

https://www.irs.gov/newsroom/like-kind-exchanges-now-limited-to-real-property 
 

5. Florida Law: 
 
No gain or loss is recognized on the exchange of property qualifying for like-kind 
exchange treatment. Therefore, federal taxable income, which is the starting point in 

                                                           
199 Public Law 115-97 
200 A taxpayer may be able to fully expense certain property, if the property qualifies under section 179, 
IRC, or for bonus depreciation treatment under section 168(k), IRC. 
 

https://www.irs.gov/newsroom/like-kind-exchanges-under-irc-code-section-1031
https://www.irs.gov/businesses/small-businesses-self-employed/like-kind-exchanges-real-estate-tax-tips
https://www.irs.gov/businesses/small-businesses-self-employed/like-kind-exchanges-real-estate-tax-tips
https://www.irs.gov/pub/irs-pdf/p544.pdf
https://www.irs.gov/pub/irs-pdf/p946.pdf
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
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determining Florida corporate income tax due, is unaffected by such exchanges. 
Gain or loss is deferred until the property is sold.201  

 

6. Tax Cuts and Jobs Act Effect on Florida Corporate Income Tax Structure: 
 
Rule 12C-1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 
220.13(2), F.S., is the starting point in determining Florida corporate income tax 
due (generally Line 30 of federal Form 1120 (U.S. Corporation Income Tax 
Return)). 
 
Exchanges other than those of real property completed after December 31, 2017, 
no longer qualify as like-kind exchanges under section 1031, IRC, and will result in 
recognition of gain (or loss) upon the sale of the property. This gain (or loss) is 
included in federal taxable income instead of deferred, as in previous years. 

 

7. Florida Rulemaking related to the Federal Change: 
 
None 
 

8. Florida Law References:  
 
Sections 220.03, 220.13, F.S., Rule 12C-1.013, F.A.C.  
 

9. Public Comments as of December 14, 2018:  
 

• Public Comment #12 – Received October 23, 2018 
• Second Public Meeting Transcript – October 24, 2018, pages 7 - 12 

 

10. Option for Changes the Legislature Could Make Which May be Needed to 
Integrate State Law with Federal Law and Potential Fiscal Impact: 
 

No changes are needed to integrate state law with federal law.   
 
 
 
 
 
 

 
 
 

                                                           
201 A taxpayer’s basis in property for federal purposes may differ from that for Florida purposes, due to 
Florida’s decoupling from Accelerated Cost Recovery System (ACRS) depreciation, which applies to 
assets placed in service from 1/1/1981-12/31/1986. Florida taxpayers using ACRS depreciation for 
federal purposes were required to either pay Florida emergency excise tax (pursuant to repealed Chapter 
221, F.S.) or to make depreciation adjustments to federal taxable income. Taxpayers electing to make 
such depreciation adjustments may also need to adjust a federal gain or loss on the Florida return upon 
disposition of the property because of the difference in federal and Florida property basis. 

Remainder of page intentionally left blank.  
Continue to next page for Potential Effect on State Revenues. 
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11. Potential Effect on State Revenues: 

 
The tables below provide an analysis of the effect of the changes to like-kind 
exchanges on Florida using the JCT methodology. These estimates have been 
determined following the methodology and assumptions detailed in section IE. 
 
 

 Table 1 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2018 2019 2020 2021 2022 2018 - 2022 

1 
JCT estimate of federal 
impact (JCX-67-17) $500 $900 $1,300 $1,700 $2,200 $6,600 

2 100% federal CIT impact $500 $900 $1,300 $1,700 $2,200 $6,600 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $2,381 $4,286 $6,190 $8,095 $10,476 $31,429 

4 

Florida taxable income 
share of federal base 
(3.6%) $86 $154 $223 $291 $377 $1,131 

5 
Apply Florida CIT rate 
(5.5%) $5 $8 $12 $16 $21 $62 

6 
Conversion to Florida state 
fiscal year $6 $9 $13 $17 $22 $68 

        
        
 Table 2 - (Millions)       
 
Line 
 

 
Federal Fiscal Years 
 

2023 2024 2025 2026 2027 2018 - 2027 

1 
JCT estimate of federal 
impact (JCX-67-17) $2,900 $3,800 $4,700 $5,800 $7,200 $31,000 

2 100% federal CIT impact $2,900 $3,800 $4,700 $5,800 $7,200 $31,000 

3 

Conversion of federal 
revenue impact to federal 
taxable base impact $13,810 $18,095 $22,381 $27,619 $34,286 $147,619 

4 

Florida taxable income 
share of federal base 
(3.6%) $497 $651 $806 $994 $1,234 $5,314 

5 
Apply Florida CIT rate 
(5.5%) $27 $36 $44 $55 $68 $292 

6 
Conversion to Florida state 
fiscal year $29 $38 $46 $57 $54 $292 

 
 

Note:  Totals may be affected by rounding. 
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III. Additional Topics  
Receiving Comments 
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A. FDIC Premiums Deduction 
 

A member of the public provided a comment at the August 22, 2018, public 
workshop suggesting that Florida should decouple from section 162(r), IRC, 
which limits the deduction of Federal Deposit Insurance Corporation (FDIC) 
assessment/premiums that are used to provide the $250,000 federal guarantee 
on deposits to account holders. The limitations placed on the deduction to federal 
taxable income flow through and are apportioned to Florida in the Florida 
corporate income tax return. Prior to the Tax Cuts and Jobs Act (TCJA), there 
was no federal limitation on the deduction of FDIC premiums.  

 
• Depository institutions with consolidated assets of $10 billion or less are not 

impacted at all, as they continue to federally deduct the full FDIC premium 
paid. This deduction flows into the Florida corporate income tax computation 
as it always has. 

• Depository institutions with consolidated assets of $50 billion or more are no 
longer permitted federally to deduct any FDIC premium paid. As a result, 
there is no federal deduction to flow into the Florida corporate income tax 
computation.   

• Depository institutions with consolidated assets between $10 billion and $50 
billion, deduct federally a portion of FDIC premium paid, the percentage of 
which gets smaller as the consolidated assets increase. To the extent a 
depository institution doing business in Florida is permitted to federally 
deduct FDIC premiums, such deduction will flow through to the Florida 
corporate income tax computation.   

 
B. Unrelated Business Taxable Income 

 
1. Separate Computation for Each Trade or Business Activity 

 
The Tax Section of the Florida Bar submitted a comment suggesting that Florida 
should decouple from newly created section 512(a)(6), IRC (see section 13702 of 
the TCJA), which requires tax-exempt organizations to calculate separately the 
net unrelated business taxable income (UBTI) of each unrelated trade or 
business (the “silo” rule). Any loss derived from one unrelated trade or business 
may not be used to offset income from another unrelated trade or business. Net 
operating loss (NOL) deductions related to post-2017 NOLs are allowed only with 
respect to the trade or business from which the loss arose.  
 
In general, section 512(a)(6), IRC, applies to taxable years beginning after 
December 31, 2017. Any net operating losses arising in taxable years beginning 
before January 1, 2018, may be applied to reduce aggregate UBTI arising from 
all unrelated businesses (see section 13702(b)(2) of the TCJA). 
 
Under pre-enactment law, tax-exempt organizations calculated UBTI based on all 
unrelated business activities regularly carried on, less the deductions directly 
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connected with carrying on those activities. Losses generated by one activity 
generally could offset income earned from another activity. The new law prevents 
organizations from calculating UBTI on an aggregate basis. 
 
The IRS has issued Notice 2018-67 (issued August 21, 2018), which solicits 
comments regarding various issues arising under section 512(a)(6), IRC, and 
sets forth interim guidance and transitional rules.  
 
In the case of a tax-exempt organization, the Florida corporate income tax 
computation begins with the organization’s UBTI, as determined under section 
512 of the Internal Revenue Code. See section 220.13(2)(h), F.S. 
 

2. Certain Fringe Benefit Expenses 
 
The Tax Section of the Florida Bar submitted a comment suggesting that Florida 
should decouple from newly created section 512(a)(7), IRC (section 13703 of the 
TCJA). This section creates and/or increases unrelated business taxable income 
(UBTI) of a tax-exempt organization by any amount of:  
 

• qualified transportation fringe (as defined in section 132(f), IRC);  
• any parking facility used in connection with qualified parking (as defined 

in section 132(f)(5)(C), IRC); or  
• any on-premises athletic facilities (defined in section 132(j)(4)(B), IRC);  

 
for which a deduction is not allowable by reason of section 274, IRC. This 
includes instances where, but for the disallowed deductions, there would not 
have been any UBTI. 
 
However, section 512(a)(7), IRC, does not apply to the extent the amount paid or 
incurred is directly connected with an unrelated trade or business that is regularly 
carried on by the organization.  
 
Section 512(a)(7), IRC, applies to amounts paid or incurred after December 31, 
2017. 
 
In addition, the IRS issued Notice 2018-67 on August 21, 2018, which advises 
that the provision of the fringe benefits described in section 512(a)(7), IRC, is not 
an unrelated trade or business by itself. This Notice specifically states 
“furthermore, the Treasury Department and the IRS do not believe that the 
provision of the fringe benefits described in section 512(a)(7), IRC, is an 
unrelated trade or business.” Accordingly, any amount included in UBTI under 
section 512(a)(7), IRC, is not subject to section 512(a)(6), IRC (silo provision). 
 
In the case of a tax-exempt organization, the Florida corporate income tax 
computation begins with the organization’s UBTI, as determined under section 
512 of the Internal Revenue Code. See section 220.13(2)(h), F.S. 
 

https://www.irs.gov/pub/irs-drop/n-18-67.pdf
https://www.irs.gov/pub/irs-drop/n-18-67.pdf
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IV. Other Provisions by  
Subject Area 

 

 

--------------------------------- 

Please note the box below applies to all asterisks (*) under “Effect of reform on Florida” column:  

 

 

 

 

 

 

* Changes to the computation of federal taxable income will flow through to Florida since Rule 12C-
1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 220.13(2), F.S., is the 
starting point in determining Florida corporate income tax due (generally Line 30 of federal Form 
1120 (U.S. Corporation Income Tax Return)). 
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A. Income Tax Rates 
 

Federal Code Federal Change Effective Date 
 

Effect of 
reform on 

Florida 

11(b) & 1445(e) Reduction in corporate tax rate 
• Reduces the corporate rate to 21%  
• Rate also applies to personal service 

corporations 
• Reduces the withholding rate on dispositions 

of US real property interests by domestic 
partnerships, trusts, or estates; by foreign 
corporations in recognition transactions; and 
by regulated investment companies or REITs 
 

Effective tax 
years beginning 
after December 
31, 2017 
 

No effect 

IRS Guidance 

 Notice 2018-38 - www.irs.gov/pub/irs-drop/n-18-38.pdf 
 IR-2018-99 - www.irs.gov/newsroom/many-corporations-will-pay-a-blended-federal-income-tax-this-year-

under-the-new-tax-reform-law 
 Tax Reform Tax Tip 2018-173 - www.irs.gov/newsroom/after-tax-reform-many-corporations-will-pay-

blended-tax-rate 

243, 245(c)(1)(B), 
245A(a), 246(b)(3), 

246A(a)(1), & 
951(b) 

Dividends-received deduction is limited 
• If the corporation owns at least 20% of 

another corporation, a 65% (formally 80%) 
dividends-received deduction is permitted. 
Otherwise, the deduction is limited to 50% 
(formally 70%) 

• If the payor and recipient corporations are 
members of the same affiliated group, a 
100% dividends-received deduction is 
allowed. 

• A deduction allowed for dividends received 
by a corporate US shareholder from a 
specified 10% owned foreign corporation 
under participation exemption system 
 

Effective tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through 
to Florida. * 

IRS Guidance 

 Tax Reform Guidance for 1120 filers - www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-
2018 

 IR-2018-210 - www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-
inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations 

 REG-114540-18 - www.irs.gov/pub/irs-drop/reg-114540-18.pdf 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 

https://www.irs.gov/pub/irs-drop/n-18-38.pdf
https://www.irs.gov/newsroom/many-corporations-will-pay-a-blended-federal-income-tax-this-year-under-the-new-tax-reform-law
https://www.irs.gov/newsroom/many-corporations-will-pay-a-blended-federal-income-tax-this-year-under-the-new-tax-reform-law
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
http://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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B. Noncorporate Taxpayers 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

199A(a), 199A(b), 
199A(c), 199A(d) 
199A(e), 199A(f), 

199A(g), 62(a), 63, 
3402(m)(1), & 
6662(d)(1)(C) 

20% deduction for qualified business 
income 
• New deduction for noncorporate taxpayer 

for qualified business income (QBI) 
• The deduction is generally 20% of a 

taxpayer’s qualified business income from a 
partnership, S corporation, or sole 
proprietorship, defined as the net amount of 
items of income, gain, deduction, and loss 
with respect to the trade or business within 
the US.  Exception for income received 
from sources within Puerto Rico 

• Specific calculation 
• Defines qualified business income  
• Deduction is allowed for agricultural or 

horticultural cooperatives subject to part l of 
subchapter T (s. 1381 through s. 1383) 
 

Effective tax years 
beginning after 
December 31, 
2017 and before 
January 1, 2026 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-162: www.irs.gov/newsroom/irs-issues-proposed-regulations-on-new-20-percent-deduction-for-

passthrough-businesses 
 FAQs - www.irs.gov/newsroom/tax-cuts-and-jobs-act-provision-11011-section-199a-qualified-business-

income-deduction-faqs 
 Notice 2018-64 - www.irs.gov/pub/irs-drop/n-18-64.pdf 
 REG-107892 - www.irs.gov/pub/irs-drop/reg-107892-18.pdf 
 IR-2018-197 - www.irs.gov/newsroom/irs-to-highlight-tax-reform-changes-affecting-small-businesses-small-

business-owners-self-employed-should-plan-now-for-new-changes 
 IR-2018-203 - www.irs.gov/newsroom/irs-several-tax-law-changes-may-affect-bottom-line-of-many-

business-owners 
 Tax Reform Tax Tip 2018-166 - www.irs.gov/newsroom/business-owners-can-claim-a-qualified-business-

income-deduction 
 Comparison of changes to passthrough deductions under TCJA - www.irs.gov/newsroom/tax-cuts-and-

jobs-act-a-comparison-for-businesses#passthrough 
 FS-2018-17 - www.irs.gov/newsroom/the-highlights-of-tax-reform-for-businesses 
 

461(l) 
 

 

 

 

Excess business loss disallowance rule 
replaces limitation on excess farm loss for 
noncorporate taxpayer 
• Disallows an excess business loss of a 

taxpayer other than a C corporation. 
• An excess business loss is treated as part 

of the taxpayer’s net operating loss 
carryover to the following year. 

• The limitation applies at the partner or S 
corporation shareholder level. 

• Expires after December 31, 2025 

Effective for tax 
years beginning 
after December 
31, 2017 and 
before January 1, 
2026 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

http://IR-2018-162:%20www.irs.gov/newsroom/irs-issues-proposed-regulations-on-new-20-percent-deduction-for-passthrough-businesses
http://IR-2018-162:%20www.irs.gov/newsroom/irs-issues-proposed-regulations-on-new-20-percent-deduction-for-passthrough-businesses
http://www.irs.gov/pub/irs-drop/n-18-64.pdf
https://www.irs.gov/pub/irs-drop/reg-107892-18.pdf
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     C. S Corporations  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

481(d) & 1371(f) Modifies treatment of S corporation 
conversions into C Corporation 
• Any increase in tax due to the s. 481(a) 

adjustment of an eligible terminated S 
corporation attributable to the revocation of 
its S corporation election is taken into 
account ratably during the six-taxable-year 
period beginning with the year of change 

• Defines eligible terminated S corporation 
• In the case of a distribution of money, the 

accumulated adjustments account shall be 
allocated to such distribution, and the 
distribution shall be chargeable to 
accumulated earning and profits, in the same 
ratio as the amount of the accumulated 
adjustments account bears to the amount 
the accumulated earnings and profits 

Effective upon 
enactment of 
TCJA 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Rev. Proc. 2018-44 - www.irs.gov/pub/irs-drop/rp-18-44.pdf 
 Tax Tip 2018-179 - www.irs.gov/newsroom/some-s-corporations-may-want-to-convert-to-c-corporations 
 Comparison of changes to corporate methods of accounting under TCJA - www.irs.gov/newsroom/tax-

cuts-and-jobs-act-a-comparison-for-businesses#passthrough  
 Rev. Proc. 2018-17 - www.irs.gov/pub/irs-drop/rp-18-17.pdf 
 S-corporations may want to convert to C-corporations - www.irs.gov/newsroom/s-corporations-may-want-

to-convert-to-c-corporation 
 

1361(c)(2)(B)(V) Expansion of qualifying beneficiaries of an 
electing small business trust 
• Expands to allow a nonresident alien 

individual to be a potential current 
beneficiary of an electing small business 
trust (“ESBT”) 

Effective on 
January 1, 2018 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

642(c)(2)(E) Modifies the charitable contribution 
deduction for an electing small business 
trust (ESBT) 
• The charitable contribution deduction of an 

ESBT is not determined by the rules 
generally applicable to trusts but rather by 
the rules applicable to individuals.   

• Percentage limitation and carryforward 
provisions applicable to individuals apply to 
ESBT 

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-172 - www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-charitable-

contributions-and-state-and-local-tax-credit 
 REG-112176-18 - www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-

exchange-for-state-or-local-tax-credits 

https://www.irs.gov/pub/irs-drop/rp-18-44.pdf
https://www.irs.gov/newsroom/some-s-corporations-may-want-to-convert-to-c-corporations
https://www.irs.gov/pub/irs-drop/rp-18-17.pdf
https://www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-exchange-for-state-or-local-tax-credits
https://www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-exchange-for-state-or-local-tax-credits
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D. Partnerships  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

708(b)(1) Repeal of technical termination of 
partnerships of at least $500,000 
• Repeals rule for technical terminations of 

partnerships 
• Does not change present-law rule that 

provides a partnership is considered as 
terminated if no part of any business, financial 
operation, or venture of the partnership 
continues to be carried on by any of its 
partners in partnership 

Applies to 
partnership 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

743(d)(1) Expands the definition of substantial built-in 
loss for purposes of partnership loss transfers 
• Provides that a substantial built-in loss also 

exists if the transferee would be allocated a 
net loss in excess of $250,000 upon a 
hypothetical disposition by the partnership of 
all partnership’s assets in a fully taxable 
transaction for cash equal to the assets’ fair 
market value, immediately after the transfer of 
the partnership interest 

Applies to 
transfers of 
partnership 
interest after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

704(d) Charitable contributions and foreign taxes 
taken into account in determining limitation on 
allowance of partner’s share of loss 
• Modifies the basis limitation on partner losses 

to provide that the limitation takes into 
account a partner’s distributive share of 
partnership charitable contributions and taxes 
paid or accrued to foreign countries and to 
possessions of the US 

Applies to 
partnership 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 
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E. Tax-Exempt Organizations

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

4960 Excise tax imposed on tax-exempt 
organizations that pay excess compensation 
• An excise tax will be imposed on covered

employees of applicable tax-exempt
organizations whose remuneration exceeds
$1 million, or who receive excess parachute
payments

• Defines covered employees, tax-exempt
organizations, remuneration, parachute
payments

For tax years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 REG-107163-18 - www.federalregister.gov/documents/2018/11/07/2018-24285/regulations-to-prescribe-

return-and-time-for-filing-for-payment-of-section-4960-4966-4967-and-4968

4968 New excise tax imposed on investment 
income of private colleges and universities 
• Imposes on each applicable educational 

institution for the tax year, a tax equal to 1.4% 
of the applicable educational institution’s net 
investment income for the tax year

• Defines applicable educational institution and 
net investment income

• Applies only to colleges and universities with 
more than 500 tuition-paying students that 
have at least 50% of their tuition-paying 
students located in the US

Effective for tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-134 - www.irs.gov/newsroom/for-new-tax-on-some-private-colleges-stepped-up-basis-may-apply-

to-property-sold-at-a-gain-new-basis-rule-may-limit-tax-impact
 Notice 2018-55 - www.irs.gov/pub/irs-drop/n-18-55.pdf
 REG-107163-18 - www.federalregister.gov/documents/2018/11/07/2018-24285/regulations-to-prescribe-

return-and-time-for-filing-for-payment-of-section-4960-4966-4967-and-4968

512(a)(6) Unrelated business taxable income (UBTI) 
separately computed for each trade or 
business activity 
• UBTI is first computed separately with

respect to each trade or business
• Prohibits the use of deductions related to

one trade or business to offset income from
a separate trade or business

• The organization’s UBTI for the taxable year
is the sum of the amounts (not less than
zero) computed separately

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/pub/irs-drop/n-18-55.pdf
https://www.federalregister.gov/documents/2018/11/07/2018-24285/regulations-to-prescribe-return-and-time-for-filing-for-payment-of-section-4960-4966-4967-and-4968
https://www.federalregister.gov/documents/2018/11/07/2018-24285/regulations-to-prescribe-return-and-time-for-filing-for-payment-of-section-4960-4966-4967-and-4968
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E. Tax-Exempt Organizations Cont’d

• Net operating loss deduction is allowed only
with respect to the specific trade or business
from which it arose

IRS Guidance 
 Notice 2018-67 - www.irs.gov/pub/irs-drop/n-18-67.pdf

Comment on UBTI separately computed for each trade or business activity 

The Tax Section of the Florida Bar submitted a comment suggesting that Florida should decouple from newly 
created section 512(a)(6), IRC (see section 13702 of the TCJA), which requires tax-exempt organizations to 
calculate separately the net unrelated business taxable income (UBTI) of each unrelated trade or business (the 
“silo” rule). Any loss derived from one unrelated trade or business may not be used to offset income from 
another unrelated trade or business. Net operating loss deductions related to post-2017 NOLs are allowed only 
with respect to the trade or business from which the loss arose.  

In general, section 512(a)(6), IRC, applies to taxable years beginning after December 31, 2017. Any net 
operating losses arising in taxable years beginning before January 1, 2018, may be applied to reduce 
aggregate UBTI arising from all unrelated businesses (see section 13702(b)(2) of the TCJA). 

Under pre-enactment law, tax-exempt organizations calculated UBTI based on all unrelated business activities 
regularly carried on, less the deductions directly connected with carrying on those activities. Losses generated 
by one activity generally could offset income earned from another activity. The new law prevents organizations 
from calculating UBTI on an aggregate basis. 

The IRS has issued Notice 2018-67 (issued August 21, 2018), which solicits comments regarding various 
issues arising under section 512(a)(6), IRC, and sets forth interim guidance and transitional rules.  

In the case of a tax-exempt organization, the Florida corporate income tax computation begins with the 
organization’s UBTI, as determined under section 512 of the Internal Revenue Code. See section 220.13(2)(h), 
F.S. 

512(a)(7) Unrelated business taxable income (UBTI) 
increased by amount of certain fringe benefit 
expenses for which a deduction is disallowed 
• UBTI includes any amount for which a

deduction is not allowed under s. 274, IRC
• UBTI for tax-exempt organizations is

increased for any qualified transportation
fringe of any parking facility used in
connection with qualified parking or any on-
premises athletic facility

Applies to 
amounts paid or 
incurred after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Notice 2018-76 - www.irs.gov/pub/irs-drop/n-18-76.pdf
 Post Release Changes to Forms (Fringe Benefits) - www.irs.gov/forms-pubs/increase-in-unrelated-

business-taxable-income-by-disallowed-fringe-benefits
 IR-2018-247 - www.irs.gov/newsroom/irs-issues-guidance-for-determining-nondeductible-amount-of-

parking-fringe-expenses-and-unrelated-business-taxable-income-provides-penalty-relief-to-tax-exempt-
organizations

 Notice 2018-99 - www.irs.gov/pub/irs-drop/n-18-99.pdf
 Notice 2018-100 - www.irs.gov/pub/irs-drop/n-18-100.pdf

https://www.irs.gov/pub/irs-drop/n-18-67.pdf
https://www.irs.gov/pub/irs-drop/n-18-67.pdf
https://www.irs.gov/pub/irs-drop/n-18-76.pdf
https://www.irs.gov/forms-pubs/increase-in-unrelated-business-taxable-income-by-disallowed-fringe-benefits
https://www.irs.gov/forms-pubs/increase-in-unrelated-business-taxable-income-by-disallowed-fringe-benefits
https://www.irs.gov/pub/irs-drop/n-18-99.pdf
https://www.irs.gov/pub/irs-drop/n-18-100.pdf
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UBTI increased by amount of certain fringe benefit expenses 
for which deduction is disallowed 

The Tax Section of the Florida Bar submitted a comment suggesting that Florida should decouple from newly 
created section 512(a)(7), IRC (section 13703 of the TCJA). This section creates and/or increases unrelated 
business taxable income (UBTI) of a tax-exempt organization by any amount of:  

• qualified transportation fringe (as defined in section 132(f), IRC);
• any parking facility used in connection with qualified parking (as defined in section 132(f)(5)(C), IRC);

or
• any on-premises athletic facilities (defined in section 132(j)(4)(B), IRC);

for which a deduction is not allowable by reason of section 274, IRC. This includes instances where, but for the 
disallowed deductions, there would not have been any UBTI. 

However, section 512(a)(7), IRC, does not apply to the extent the amount paid or incurred is directly connected 
with an unrelated trade or business that is regularly carried on by the organization.  

Section 512(a)(7), IRC, applies to amounts paid or incurred after December 31, 2017. 

In addition, the IRS issued Notice 2018-67 on August 21, 2018, which advises that the provision of the fringe 
benefits described in section 512(a)(7), IRC, is not an unrelated trade or business by itself. This Notice 
specifically states “furthermore, the Treasury Department and the IRS do not believe that the provision of the 
fringe benefits described in section 512(a)(7), IRC, is an unrelated trade or business.” Accordingly, any amount 
included in UBTI under section 512(a)(7), IRC, is not subject to section 512(a)(6), IRC (silo provision). 

In the case of a tax-exempt organization, the Florida corporate income tax computation begins with the 
organization’s UBTI, as determined under section 512 of the Internal Revenue Code. See section 220.13(2)(h), 
F.S. 

https://www.irs.gov/pub/irs-drop/n-18-67.pdf
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F. Trusts and Estates 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

1(j)(1), 1(j)(2)(E) & 
1(j)(3)(A) 

Income tax rates and brackets for trusts and 
estates revised 
• Four income tax brackets apply to trust and 

estates: 10%, 24%, 35%, and 37% 
• The specific bracket amounts were also 

revised 
 

Effective tax 
years beginning 
after December 
31, 2017 and 
before January 1, 
2026 
 

No effect 

IRS Guidance 
 REG-106706-18 - www.federalregister.gov/documents/2018/11/23/2018-25538/estate-and-gift-taxes-

difference-in-the-basic-exclusion-amount 

1(j)(1) & 1(j)(5) Breakpoints for imposition of 15% and 20% 
capital gains/qualified dividends rates are 
set as statutory dollar amounts, adjusted for 
inflation 
• The 0% rate is to apply to adjusted net 

capital gain that is below the maximum zero 
rate amount, which for an estate or trust is 
$2,600 

• The 15% rate applies when the adjusted net 
capital gain exceeds the amount subject to 
0% but is below the maximum 15% rate 
which is $12,700 for an estate or trust 

• Amounts are adjusted for inflation 
(calculation) 
 

Effective tax 
years beginning 
after December 
31, 2017 and 
before January 1, 
2026 
 

No effect 

IRS Guidance 
None as of December 14, 2018 

 

 

 

 

 

 

 

 

 

https://www.federalregister.gov/documents/2018/11/23/2018-25538/estate-and-gift-taxes-difference-in-the-basic-exclusion-amount
https://www.federalregister.gov/documents/2018/11/23/2018-25538/estate-and-gift-taxes-difference-in-the-basic-exclusion-amount
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G. Depreciation (other than 168(k) or 179) 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

280F(d)(4)(A) & 
280F(d)(4) 

Treatment of computer equipment as listed 
property is ended 
• Computer and peripheral equipment is no 

longer included in the definition of listed 
property 

• No longer subject to the heightened 
substantiation requirements 
 

Property placed 
in service after 
December 31, 
2017 in a tax 
year that ends 
after December 
31, 2017 
 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
  A comparison for businesses - deductions, depreication and expensing - www.irs.gov/newsroom/tax-cuts-

and-jobs-act-a-comparison-for-businesses#passthrough  
 IR-2018-223 - www.irs.gov/newsroom/new-tax-law-allows-small-businesses-to-expense-more-expands-

bonus-depreciation 
 IR-2018-9 - www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-

tax-cuts-and-jobs-act 
 

280F(a)(1)(A), 
280F(a)(1)(B), 

280F(d)(7)(B)(i), 
280F(d)(7)(B)(i) 

(II), & 
280F(d)(7)(B)(ii) 

Modifications to depreciation limitations on 
luxury automobiles and personal use 
property 
• Annual caps on depreciation of passenger 

automobiles raised (more than three times 
higher than pre-TCJA) 

• $10,000 – placed-in-service year, $16,000 – 
2nd year, $9,600 – 3rd year, $5,760 – 4th, 5th, 
6th year, $5,760 for years after the recovery 
period 

• For vehicles that are qualified property for 
which bonus depreciation is allowed, $8,000 
is added to the otherwise-applicable placed-
in-service year limit 
 

Applies to 
property placed 
in service after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Rev. Proc. 2018-25 - www.irs.gov/pub/irs-drop/rp-18-25.pdf 
 A comparison for businesses - changes to luxury automobile depreciation - www.irs.gov/newsroom/tax-

cuts-and-jobs-act-a-comparison-for-businesses 
 Tax Reform Tax Tip 2018-177 - www.irs.gov/newsroom/tax-reform-changes-depreciation-limits-on-luxury-

automobiles 
 Changes to depreciation limits on luxury automobiles - www.irs.gov/newsroom/changes-to-depreciation-

limits-on-luxury-automobiles 
 FS-2018-9 - www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-

tax-cuts-and-jobs-act 
 

168(b)(2), 
168(e)(B)(vii), 
168(g)(1)(F), 

168(g)(1)(G), & 
168(g)(8) 

Modifications of treatment of certain farm 
property 
• 200% declining balance method of MACRS 

is now available  
• Most new farming equipment is 5-year 

MACRS property 

Applies to 
property placed 
in service after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/pub/irs-drop/rp-18-25.pdf
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
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• ADS depreciation required for 10-year-or-
more MACRS property, if election is made to 
exempt farming business from the business 
interest deduction limitation 
 

IRS Guidance 
 Tax Tip 2018-169 - www.irs.gov/newsroom/heres-how-tax-reform-affects-farmers-and-ranchers 
 Tax Reform Tax Tip 2018-170 - www.irs.gov/newsroom/tax-reform-changes-to-depreciation-deduction-

affect-farmers-bottom-line 
 Tax reform changes to depreciation deduction affect farmers - www.irs.gov/newsroom/tax-reform-changes-

to-depreciation-deduction-affect-farmers 
 FS-2018-9 - www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-

tax-cuts-and-jobs-act 
 

168(b)(3), 
168(b)(3)(G), 

168(e), 
168(e)(3)(E), 

168(e)(6), 
168(g)(3)(B), 

168(g)(2)(C), & 
168(d)(2)(A)(i) 

Applicable recovery period for real property 
is expanded 
• Eliminates the separate definitions of 

qualified leasehold improvement property, 
qualified restaurant property and qualified 
retail improvement property 

• Eligibility of building improvements for a 15-
year recovery period is expanded 

• ADS recovery period for residential rental 
property is shortened to 30 years 

 

Effective for 
property placed 
in service after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 FS-2018-14 - www.irs.gov/newsroom/know-the-tax-facts-about-renting-out-residential-property 
 FS-2018-9 - www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-

tax-cuts-and-jobs-act 
 

168(g)(1)(F) & 
168(g)(8) 

ADS depreciation for buildings (and 
improvements), if election is made to exempt 
real property business from the business 
interest deduction limitation 
• Requires depreciation under the MACRS 

alternative depreciation system for any 
nonresidential real property, residential 
rental property and qualified improvement 
property held by an electing real property 
trade or business. 

• Allows an electing real property trade or 
business to not apply the TCJA limitations on 
business interest deduction limitation 

• If election is made, it requires ADS be used 
 

Effective tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 FS-2018-9 - www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-

tax-cuts-and-jobs-act 
 

460(c)(6)(B)(ii) Placed-in service deadline for disregard of 
some bonus depreciation-eligible property 
under the percentage of completion method 
is extended (Bonus Depreciation) 

For property that 
is both (1) 
acquired and 
placed in service 
after September 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-deduction-affect-farmers
https://www.irs.gov/newsroom/tax-reform-changes-to-depreciation-deduction-affect-farmers
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/know-the-tax-facts-about-renting-out-residential-property
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/new-rules-and-limitations-for-depreciation-and-expensing-under-the-tax-cuts-and-jobs-act
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• Extends the deadline in the timing 
requirement for disregard of certain qualified 
property (MACRS recovery property of 
seven years or less) under the percentage of 
completion method to provide that property 
must be placed in service before January 1, 
2027 

 

27, 2017 and (2) 
placed in service 
before January 1, 
2027 

IRS Guidance 
None as of December 14, 2018 

None Normalization requirements for public 
utilities 
• Clarifies the normalization of excess tax 

reserves resulting from the reduction of 
corporate income tax rates for those 
taxpayers’ subject to the normalization 
method of accounting (regulated public 
utilities) 
 

Effective tax 
years beginning 
after December 
31, 2017 

No effect 

IRS Guidance 
None as of December 14, 2018 
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H. Business Deductions and Credits 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

170(l)(1) Charitable deduction is denied for 
contributions to a college or university in 
exchange for athletic event seating rights 
• No charitable deduction is allowed for the 

payment to a college or university in 
exchange for which the contributor receives 
the right to purchase tickets or seating at an 
athletic event 
 

Contributions 
made in tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-172 - www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-charitable-contributions-

and-state-and-local-tax-credits 
 REG-112176-18 - www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-exchange-

for-state-or-local-tax-credits 
 

274(a)(1)(A), 
274(a)(1), 274(a)(2), 

274(a)(4), 274(d), 
274(l), 274(n), 

274(n)(1), 274(n)(2), 
274(o) & 7701(b)(5) 

(A)(iv) 

Employer deduction for certain fringe 
benefits 
• No deduction is allowed with respect to 

entertainment, regardless of connection to 
trade or business 

• Employer-operated eating facilities 
(convenience of the employer), 50% 
deduction instead of 100% 

• Business meals retain 50% deduction 
• Disallows a deduction for expenses 

associated with providing any qualified 
transportation fringe benefit to employees 

• Transportation and commuting benefits 
provided to employees, with the exception of 
transportation provided as necessary for 
ensuring the safety of an employee, are 
includible in income to the employee and not 
deductible by the employer 
 

Generally, 
applies to 
amounts paid or 
incurred after 
December 31, 
2017 (for meals 
for employer's 
convenience, 
December 31, 
2025) 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Employer Update - www.irs.gov/newsroom/employer-update 
 IR-2018-190 - www.irs.gov/newsroom/irs-2018-employer-reimbursements-for-employees-2017-moves-are-

generally-tax-free 
 Notice 2018-75 - www.irs.gov/pub/irs-drop/n-18-75.pdf 
 IR-2018-195 - www.irs.gov/newsroom/irs-issues-guidance-on-tax-cuts-and-jobs-act-changes-on-business-

expense-deductions-for-meals-entertainment 
 Notice 2018-76 - www.irs.gov/pub/irs-drop/n-18-76.pdf 
 IR-2018-203 - www.irs.gov/newsroom/irs-several-tax-law-changes-may-affect-bottom-line-of-many-

business-owners 
 Tax Reform Tax Tip 2018-162 - www.irs.gov/newsroom/tax-reform-brings-changes-to-fringe-benefits-that-

can-affect-an-employers-bottom-line 
 Tax Reform Small Business Initiative - www.irs.gov/tax-reform-small-business-initiative 
 A comparison for businesses - changes to fringe benefits - www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-

comparison-for-businesses#passthrough 

https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-charitable-contributions-and-state-and-local-tax-credits
https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-charitable-contributions-and-state-and-local-tax-credits
https://www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-exchange-for-state-or-local-tax-credits
https://www.federalregister.gov/documents/2018/08/27/2018-18377/contributions-in-exchange-for-state-or-local-tax-credits
https://www.irs.gov/newsroom/employer-update
https://www.irs.gov/newsroom/irs-2018-employer-reimbursements-for-employees-2017-moves-are-generally-tax-free
https://www.irs.gov/newsroom/irs-2018-employer-reimbursements-for-employees-2017-moves-are-generally-tax-free
https://www.irs.gov/pub/irs-drop/n-18-75.pdf
https://www.irs.gov/pub/irs-drop/n-18-76.pdf
https://www.irs.gov/newsroom/irs-several-tax-law-changes-may-affect-bottom-line-of-many-business-owners
https://www.irs.gov/newsroom/irs-several-tax-law-changes-may-affect-bottom-line-of-many-business-owners
https://www.irs.gov/newsroom/tax-reform-brings-changes-to-fringe-benefits-that-can-affect-an-employers-bottom-line
https://www.irs.gov/newsroom/tax-reform-brings-changes-to-fringe-benefits-that-can-affect-an-employers-bottom-line
https://www.irs.gov/tax-reform-small-business-initiative
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
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162(f) & 6050X Expands provision relating to the non-
deductibility of fines and penalties 
• Allows for a deduction of payments that are

either restitution, remediation or amounts
required to come into compliance with any
law that was violated

• Only applies where a government is a
complainant or investigator with respect to
the violation

• Requires government agencies that are
complainants or investigators with respect to
a violation or potential violation to report to
IRS and to taxpayer the amount of each
settlement agreement or order where the
aggregate amount required to be paid or
incurred is at least $600

Effective for 
amounts paid or 
incurred on or 
after December 
22, 2017 (with 
exceptions) 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Notice 2018-23 - www.irs.gov/pub/irs-drop/n-18-23.pdf

162(q) Denies deduction for settlements subject to a 
nondisclosure agreement paid in connection 
with sexual harassment 
• No deduction for certain payments made in

sexual harassment or sexual abuse cases
• No deduction of attorney’s fees related to

settlement or payment

Effective for 
amounts paid or 
incurred after 
December 22, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Settlement of attorney’s fees related to sexual harassment - www.irs.gov/newsroom/settlement-of-

attorneys-fees-related-to-sexual-harassment
 Comparison of changes to sexual harassment settlement payments - www.irs.gov/newsroom/tax-cuts-and-

jobs-act-a-comparison-for-businesses
 Notice 2018-23 - www.irs.gov/pub/irs-drop/n-18-23.pdf

162(e)(2) & 
162(e)(7) 

Repeal of deduction for local government 
lobbying expenses 
• Repeals the exception for amounts paid or 

incurred related to lobbying local councils or 
similar governing bodies, including Indian 
tribal governments

• Applies to lobbying and political expenditures 
related to local legislation

Effective for 
amounts paid or 
incurred on or 
after December 
22, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

https://www.irs.gov/pub/irs-drop/n-18-23.pdf
https://www.irs.gov/newsroom/settlement-of-attorneys-fees-related-to-sexual-harassment
https://www.irs.gov/newsroom/settlement-of-attorneys-fees-related-to-sexual-harassment
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/pub/irs-drop/n-18-23.pdf
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162(r) Limitation on deduction for FDIC premiums 

• No deduction is allowed for the applicable 
percentage of any FDIC premium paid or 
incurred by the taxpayer

• Applicable percentage means the ratio
(expressed as a percentage) that the excess 
of the taxpayer’s total consolidated assets 
over $10 billion bears to $40 billion 
Applicable percentage can’t exceed 100%.

• For banks with total consolidated assets less 
than $10 billion, no impact, deduction is still 
allowed

• For banks with total consolidated assets 
between $10 billion & $50 billion the 
limitation is phased out (using the ratio)

• For banks with total consolidated assets over
$50 billion, no deduction is permitted

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

Comment on loss of FDIC premiums deduction 

A member of the public provided a comment at the August 22, 2018, public workshop suggesting that Florida 
should decouple from section 162(r), IRC, which limits the deduction of Federal Deposit Insurance Corporation 
(FDIC) assessment/premiums that are used to provide the $250,000 federal guarantee on deposits to account 
holders. The limitations placed on the deduction to federal taxable income flow through and are apportioned to 
Florida in the Florida corporate income tax return. Prior to the TCJA, there was no federal limitation on the 
deduction of FDIC premiums.  

• Depository institutions with consolidated assets of $10 billion or less are not impacted at all, as they
continue to federally deduct the full FDIC premium paid. This deduction flows into the Florida corporate
income tax computation as it always has.

• Depository institutions with consolidated assets of $50 billion or more are no longer permitted federally
to deduct any FDIC premium paid. As a result, there is no federal deduction to flow into the Florida
corporate income tax computation.

• Depository institutions with consolidated assets between $10 billion and $50 billion, deduct federally a
portion of FDIC premium paid, the percentage of which gets smaller as the consolidated assets
increase. To the extent a depository institution doing business in Florida is permitted to federally deduct
FDIC premiums, such deduction will flow through to the Florida corporate income tax computation.

38(b)(37), 
38(c)(4)(B) (ix), 
45S, 280C(a), & 

6501(m) 

Provides a tax credit to certain employers 
who provide family and medical leave (sunset 
12/31/19) 
• General business credit employers may 

claim, based on wages paid to qualifying 
employees while they are on family and 
medical leave, subject to certain conditions.

• Section 220.13(1)(b)3., F.S., specifically 
references s. 280C(a), IRC

Generally, 
effective for wages 
paid in taxable 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Tax Reform Tax Tip 2018-69 - www.irs.gov/newsroom/how-the-employer-credit-for-family-and-medical-

leave-benefits-employers
 FAQs - www.irs.gov/newsroom/section-45s-employer-credit-for-paid-family-and-medical-leave-faqs

https://www.irs.gov/newsroom/how-the-employer-credit-for-family-and-medical-leave-benefits-employers
https://www.irs.gov/newsroom/how-the-employer-credit-for-family-and-medical-leave-benefits-employers
https://www.irs.gov/newsroom/section-45s-employer-credit-for-paid-family-and-medical-leave-faqs
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 IR-2018-191 - www.irs.gov/newsroom/new-employer-tax-credit-for-paid-family-and-medical-leave-

available-for-2018-and-2019
 Notice 2018-71 - www.irs.gov/pub/irs-drop/n-18-71.pdf
 Tax Reform Tax Tip 2018-149 -  www.irs.gov/newsroom/new-credit-benefits-employers-who-provide-paid-

family-and-medical-leave
 Comparison of changes to employer credits for paid family and medical leave - www.irs.gov/newsroom/tax-

cuts-and-jobs-act-a-comparison-for-businesses#passthrough
 Small Business Initiative - www.irs.gov/tax-reform-small-business-initiative
 Tax Reform Tax Tip 2018-183 - www.irs.gov/newsroom/new-tax-credit-benefits-employers-who-provide-

paid-family-and-medical-leave
47(a), 47(c)(1), 
47(c)(2)(B) (iv) 

Modifies rehabilitation credit to provide 20% 
historic credit ratably over 5 years, repeals 
credit for pre-1936 property 
• Requires taxpayers take the 20-percent

credit ratably over five years instead of in the
year they placed the building into service

• Eliminates the 10 percent rehabilitation credit
for the pre-1936 buildings

• Changes the definition of a qualified
rehabilitated building

• Provides that for purposes of s. 46, IRC,
(Investment Credit), for any tax year during
the five-year period beginning in the tax year
in which a qualified rehabilitated building is
placed in service, the rehabilitation credit for
that year is an amount equal to the ratable
share for that year

Applies to 
amounts paid or 
incurred after 
December 31, 
2017 (transition 
rules) 

No effect 

IRS Guidance 
 Tax Reform Tax Tip 2018-161 - www.irs.gov/newsroom/tax-reform-brings-changes-to-real-estate-

rehabilitation-tax-credit
 Rehabilitation Tax Credit - Real Estate Tax Tips - www.irs.gov/businesses/small-businesses-self-

employed/rehabilitation-tax-credit-real-estate-tax-tips
 Comparison of changes to Rehabilitation tax credit - www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-

comparison-for-businesses
45C(a) & 280C(b) Modification of credit for clinical testing 

expenses for certain drugs for rare diseases 
or conditions 
• Provides that for purposes of s. 38, IRC, 

general business credit, the amount of the 
orphan drug credit equals 25% of the 
qualified clinical testing expenses for the tax 
year (s. 45C, IRC)

• Allows taxpayer to elect to take a reduced 
orphan drug credit in lieu of reducing 
otherwise allowable deductions.  It provides 
that, for a tax year for which a reduced 
orphan drug credit election is made the rules 
requiring the taxpayer to reduce the 
deduction or charge to capital by the amount 
of the orphan credit allowable for qualified 
clinical testing expenses don’t apply, and the 
amount of the orphan drug credit is the 
amount determined under s. 280C(b)(3)(B), 
IRC

Applies to 
amounts paid or 
incurred in 
taxable years 
beginning after 
December 31, 
2017 

No effect 

https://www.irs.gov/newsroom/new-employer-tax-credit-for-paid-family-and-medical-leave-available-for-2018-and-2019
https://www.irs.gov/newsroom/new-employer-tax-credit-for-paid-family-and-medical-leave-available-for-2018-and-2019
https://www.irs.gov/pub/irs-drop/n-18-71.pdf
https://www.irs.gov/newsroom/new-credit-benefits-employers-who-provide-paid-family-and-medical-leave
https://www.irs.gov/newsroom/new-credit-benefits-employers-who-provide-paid-family-and-medical-leave
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
https://www.irs.gov/tax-reform-small-business-initiative
https://www.irs.gov/newsroom/tax-reform-brings-changes-to-real-estate-rehabilitation-tax-credit
https://www.irs.gov/newsroom/tax-reform-brings-changes-to-real-estate-rehabilitation-tax-credit
https://www.irs.gov/businesses/small-businesses-self-employed/rehabilitation-tax-credit-real-estate-tax-tips
https://www.irs.gov/businesses/small-businesses-self-employed/rehabilitation-tax-credit-real-estate-tax-tips
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IRS Guidance 

None as of December 14, 2018 

38(b)(37), 
38(c)(4)(B) (ix), 

38(c)(6)(E) 

Conformity of section and limitation on 
aggregate business credits 
• Provides that the Paid Family and Medical 

Leave Credit (s. 45S, IRC) is a component of 
the general business credit and can be used 
to reduce a taxpayer’s AMT (individual) & 
won’t apply to wages paid in tax years 
beginning after Dec. 31, 2019

• In the case of a corporation, s. 38(c), IRC, is 
applied by treating the corporation as having 
a tentative minimum tax of zero. Corporations 
are allowed business credits for a tax year to 
the extent that they exceed 25% of the 
regular income tax (reduced by most non-
refundable non-business credits) over 
$25,000

• Reflects the repeal of the AMT for 
corporations and modification of AMT for 
individuals

Generally 
effective for 
taxable years 
beginning after 
December 31, 
2017 

No effect 

IRS Guidance 
None as of December 14, 2018 
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Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

162(m)(2), 
162(m)(3)(A), 
162(m)(3)(B), 
162(m)(3)(C), 
162(m)(3), & 

162(m)(4) 

Modification of limitation on excessive 
employee remuneration, with transition rule 
• Definition of publicly held corporation is

expanded
• Definition of covered employee is expanded
• Performance-based compensation and

commissions are subject to $1 million
deduction limit

Applies to 
taxable years 
beginning after 
December 31, 
2017 (transition 
rules) 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Notice 2018-68 - www.irs.gov/pub/irs-drop/n-18-68.pdf

83(i), 422(b), 
423(b)(5), 423(d), 
3401(i), 3402(t), 

490A(d)(7), 
6501(a)(16), 

6051(a)(17) & 
6652(p) 

Employees can elect to defer income from 
option or RSU stock for up to five years after 
vesting (Qualified Equity Grants) 
• Provides a “qualified employee” may elect to 

defer the income attributable to a stock 
option or RSU received in connection with 
the performance of services for up to five 
years if the corporation’s stock is an “eligible 
corporation”

• Defines qualified employee, qualified stock, 
and eligible corporation

• Defines how to make s. 83(i), IRC, election
• Requires employers to report on Form W-2 

the amount includible in gross income under
s. 83(i)(1)(A), IRC, with respect to 83(i), IRC, 
election and the aggregate amount of income 
that is being deferred

• Provides that qualified stock for which a s. 
83(i), IRC, election is made is treated as 
wages received on the earliest date as 
provided by s. 83(i), IRC

• Imposes a penalty on a person who fails to 
provide the notice required by s. 83(i), IRC, 
on a timely basis

Generally, 
applies with 
respect to stock 
attributable to 
options exercised 
or RSU's settled 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-246 - www.irs.gov/newsroom/for-private-corporations-and-their-employees-irs-provides-initial-

guidance-on-new-tax-benefit-for-stock-options-and-restricted-stock-units
 Notice 2018-97 - www.irs.gov/pub/irs-drop/n-18-97.pdf

274(j)(3)(A) Cash, gift cards, and other nontangible 
personal property no longer qualify as 
employee achievement awards 
• Defines employee achievement awards
• Defines tangible personal property for the

purpose of section.  I t does not include:
o Cash, cash equivalents, gift cards,

gift coupons, or gift certificates

For amounts paid 
or incurred after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/pub/irs-drop/n-18-68.pdf
https://www.irs.gov/newsroom/for-private-corporations-and-their-employees-irs-provides-initial-guidance-on-new-tax-benefit-for-stock-options-and-restricted-stock-units
https://www.irs.gov/newsroom/for-private-corporations-and-their-employees-irs-provides-initial-guidance-on-new-tax-benefit-for-stock-options-and-restricted-stock-units
https://www.irs.gov/pub/irs-drop/n-18-97.pdf
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o Vacations, meals, lodging, tickets to 

the theater or sporting events, 
stocks, bonds, other securities, and 
other similar items 
 

IRS Guidance 
 Tax Reform Tax Tip 2018-190 - www.irs.gov/newsroom/tax-reform-law-makes-changes-to-employee-

achievement-award-rules 
 Employer Update - www.irs.gov/newsroom/employer-update 
 A comparison for businesses - changes to fringe benefits and new credit - www.irs.gov/newsroom/tax-cuts-

and-jobs-act-a-comparison-for-businesses 
 

132(f)(8), 274 Suspends the exclusion of qualified bicycle 
commuting reimbursements 
• Suspends the exclusion from gross income 

and wages for qualified bicycle commuting 
reimbursements 

Effective for tax 
years beginning 
after December 
31, 2017, and 
before January 1, 
2026 
 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

408A(d)(6)(B)(iii) Recharacterization of certain IRA and Roth 
IRA contributions 
• The special rule that allows a contribution to 

one type of IRA to be recharacterized as a 
contribution to the other type of IRA does not 
apply to a conversion contribution to a Roth 
IRA 

• Recharacterization cannot be used to 
unwind a Roth conversion 
 

Effective for plan 
years beginning 
after December 
31, 2017 

No effect 

IRS Guidance 
 IRA FAQS - Recharacterization of IRA Contributions - www.irs.gov/retirement-plans/ira-faqs-

recharacterization-of-ira-contributions 
 
402(c)(3) Rollovers of plan loan offsets 

• Deadline to avoid treating the loan amount 
as a taxable distribution is extended until the 
due date (including extension) for filing the 
employee’s tax return for that tax year. 
 

Applicable to 
taxable years 
beginning after 
December 31, 
2017 

No effect 

IRS Guidance 
 Notice 2018-74 - www.irs.gov/pub/irs-drop/n-18-74.pdf 

 

 

 

https://www.irs.gov/newsroom/tax-reform-law-makes-changes-to-employee-achievement-award-rules
https://www.irs.gov/newsroom/tax-reform-law-makes-changes-to-employee-achievement-award-rules
https://www.irs.gov/newsroom/employer-update
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/retirement-plans/ira-faqs-recharacterization-of-ira-contributions
https://www.irs.gov/retirement-plans/ira-faqs-recharacterization-of-ira-contributions
https://www.irs.gov/pub/irs-drop/n-18-74.pdf
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J. Bonds and Development Incentives  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

149(d)(1), 149(d)(2), 
149(d)(3), 149(d)(4), 

& 149(d)(6) 

Repeal of advance refunding bonds interest 
• Repeals the exclusion from gross income 

for interest on a bond issued to advance 
refund another bond 

Applies to 
advance 
refunding bonds 
issued after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

54A, 54B, 54C, 
54D, 54E, 54F, 
54AA, 1397E, & 

6431 

New tax-credit and direct-pay bonds may not 
be issued 
• Repeals the authority to issue tax-credit 

bonds and direct-pay bonds 
• Repeals: 

o Credit to holders of clean 
renewable energy bonds 

o Credit to holders of qualified tax 
credit bonds 

o Qualified forestry conservation 
bonds 

o New clean renewable energy bonds 
o Qualified energy conservation 

bonds 
o Qualified zone academy bonds 
o Qualified school construction bonds 
o Build America bonds 
o Credit for qualified bonds allowed to 

issuer 
o Credit to holders of qualified zone 

academy bonds 
 

Effective for 
bonds issued 
after December 
31, 2017 

No effect 

IRS Guidance 
 Direct Pay Bonds Information Page - www.irs.gov/tax-exempt-bonds/direct-pay-bonds 
 Notice 2018-15 - www.irs.gov/pub/irs-drop/n-18-15.pdf 
 Repeal of Authority to Issue New Clean Renewable Energy Bonds - www.irs.gov/tax-exempt-bonds/repeal-

of-authority-to-issue-new-clean-renewable-energy-bonds 
 

236 & 263A(f) 
 

Craft beverage modernization and excise tax 
reform (sunset 12/31/19) 
• Excludes the aging period from the 

production period for beer, wine, or distilled 
spirits for purposes of determining whether 
a taxpayer can expense, rather than 
capitalize, interest costs paid or incurred 
during the production period  

• Reduces excise tax rates on beer and 
distilled spirits  

• Modifies the small wine producer tax credit 
to increase the amount of the credit, 

For interest paid 
or accrued in 
calendar years 
beginning after 
December 31, 
2017, and before 
January 1, 2020  

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/tax-exempt-bonds/direct-pay-bonds
https://www.irs.gov/pub/irs-drop/n-18-15.pdf
https://www.irs.gov/tax-exempt-bonds/repeal-of-authority-to-issue-new-clean-renewable-energy-bonds
https://www.irs.gov/tax-exempt-bonds/repeal-of-authority-to-issue-new-clean-renewable-energy-bonds
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expands the producers that are covered, 
and specifies an adjustment for hard cider 

• Modifies the alcohol content limitations that 
apply to certain wines for tax purposes 

• Specifies definitions for "mead" and "low 
alcohol by volume wine;" 

• Modifies requirements for records, 
statements, and returns for certain 
breweries 

• Permits the transfer of beer between 
bonded facilities without payment of tax  

IRS Guidance 
 FAQs - www.irs.gov/newsroom/section-13801-production-period-for-beer-wine-and-distilled-spirits-faqs 

263A(d)(2)(c) Expensing of certain costs of replacing 
citrus plants lost by reason of a casualty 
(sunset 12/22/27) 
• For costs paid or incurred after the date of 

enactment, but no later than ten years, 
replanting costs may also be deducted by a 
person other than the taxpayer if (1) there is 
an equity interest not less than 50% in the 
replanted citrus plants or (2) such person 
acquires all of taxpayer’s equity interest in 
the land replanting took place 
 

Effective for 
costs paid or 
incurred after 
December 22, 
2017, but not 
later than 
December 22, 
2027 

Any federal 
change would 
flow through to 
Florida. * 

 IRS Guidance  
 Rev. Proc. 2018-35 - www.irs.gov/pub/irs-drop/rp-18-35.pdf 

1016(b)(38), 1400Z-
1, & 1400Z-2 

Create qualified opportunity zones 
• Would allow investors selling appreciated 

securities or other investment property to 
defer tax on those gains to the extent that 
the proceeds are reinvested in a Qualified 
Opportunity Zone Fund 

• Further tax incentives would allow for 
exclusion of both some of the deferred gain 
and any post acquisition gain if the Fund is 
held long enough 

• Allows for the designation of certain low-
income community population census tracts 
as Qualified Opportunity Zones 
 

Effective 
December 22, 
2017, (with 
exceptions) 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Rev. Proc. 2018-16 - www.irs.gov/pub/irs-drop/rp-18-16.pdf 
 Opportunity Zones Frequently Asked Questions - www.irs.gov/newsroom/opportunity-zones-frequently-

asked-questions 
 IR-2018-206 - www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-new-opportunity-zone-

tax-incentive 
 REG-115420-18 - www.irs.gov/pub/irs-drop/reg-115420-18.pdf 
 Rev. Rul. 2018-29 - www.irs.gov/pub/irs-drop/rr-18-29.pdf 
 Comparison of changes to opportunity zones - www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-

for-businesses#passthrough 

https://www.irs.gov/pub/irs-drop/rp-18-35.pdf
https://www.irs.gov/pub/irs-drop/rp-18-16.pdf
https://www.irs.gov/newsroom/opportunity-zones-frequently-asked-questions
https://www.irs.gov/newsroom/opportunity-zones-frequently-asked-questions
https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-new-opportunity-zone-tax-incentive
https://www.irs.gov/newsroom/treasury-irs-issue-proposed-regulations-on-new-opportunity-zone-tax-incentive
https://www.irs.gov/pub/irs-drop/reg-115420-18.pdf
https://www.irs.gov/pub/irs-drop/rr-18-29.pdf
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses#passthrough
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 Small Business Initiative - www.irs.gov/tax-reform-small-business-initiative 
 Notice 2018-48 - www.irs.gov/pub/irs-drop/n-18-48.pdf 
 Tax law creates new opportunity zone program - www.irs.gov/newsroom/tax-law-creates-new-opportunity-

zone-program 
 Tax Tip 2018-191 - www.irs.gov/newsroom/tax-reform-creates-opportunity-zone-tax-incentive 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.irs.gov/tax-reform-small-business-initiative
https://www.irs.gov/pub/irs-drop/n-18-48.pdf
https://www.irs.gov/newsroom/tax-law-creates-new-opportunity-zone-program
https://www.irs.gov/newsroom/tax-law-creates-new-opportunity-zone-program
https://www.irs.gov/newsroom/tax-reform-creates-opportunity-zone-tax-incentive
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K. Capital Gains  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

1221(a)(3), 
1231(b)(1)(C) 

Certain self-created property not treated as a 
capital asset 
• Patents, inventions, certain models or 

designs, and secret formulas or processes 
are excluded from the definition of a capital 
asset 

Applies to 
dispositions of 
such property 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

1016(a)(1) Cost of insurance adjustment to the basis of 
life insurance or annuity contracts is 
retroactively eliminated 
• No adjustment to basis is made for mortality, 

expense, or other reasonable charges 
incurred under an annuity or life insurance 
contract 

• Retroactively eliminates the reduction in 
basis for the cost of insurance on the sale of 
a life insurance contract and, thus, 
eliminated the necessity to bifurcate gain 
from the sale between ordinary income and 
capital gain 

• Reverses the position of IRS in Rev. Rul. 
2009-13 

For transactions 
entered into after 
August 25, 2009 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

1016(a)(23) & 1044 Repeal of tax-free rollover of publicly traded 
securities gain into specialized small 
business investment companies 
• Repeals the election to rollover tax-free 

capital gain realized on the sale of publicly-
traded securities 

• Prior law allowed individuals, for a taxable 
year, a rollover limited to (1) $50,000 or (2) 
$500,000 reduced by the gain previously 
excluded under the provision 

• For corporations, the limits were $250,000 
and $1 million, respectively 

Applies to sales 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

83(b) & 1061 Recharacterization of certain gains on 
property held for fewer than 3 years in the 
case of partnership profits interest held in 
connection with performance of investment 
services 
• Provides for a three-year holding period in 

the case of certain net long-term capital gain 

Applies to 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 
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with respect to any applicable partnership 
interest held by the taxpayer 

• Provides that the three-year holding period 
requirement for long-term capital gain 
treatment does not change if an individual 
may have included an amount in income 
upon acquisition of the applicable 
partnership interest or made a s. 83(b), IRC, 
election  
 

IRS Guidance 
 Notice 2018-18 - www.irs.gov/pub/irs-drop/n-18-18.pdf 
 IR-2018-37 - www.irs.gov/newsroom/irs-plans-to-issue-regulations-clarifying-limitations-on-carried-interest 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.irs.gov/pub/irs-drop/n-18-18.pdf
https://www.irs.gov/newsroom/irs-plans-to-issue-regulations-clarifying-limitations-on-carried-interest
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L. Tax Accounting  
 

Federal Code Federal Change Effective Date Effect of reform 
on Florida 

263A(i), 447(c), 
447(c)(2), 447(d), 

448(b)(3), 
448(c)(1), 
448(c)(4), 
448(d)(7), 

460(e)(1)(B), 
460(e)(1)(B) (ii), 

460(e)(2), & 471(c) 

Simplified accounting for small businesses 
• Expands universe of taxpayers that may use 

the cash method of accounting 
• Defines gross receipts test 
• Expands the universe of farming C 

corporations that may use the cash method 
• Gross receipts limit for cash-method use by 

farming C corporations (and certain 
partnerships) is made uniform at $25 million 

• Retains the exceptions from the required use 
of the accrual method for qualified personal 
service corporations and taxpayers other 
than C corporations 

• Exempts certain taxpayers from the 
requirement to keep inventories 

• Expands the exception for small taxpayers 
from the uniform capitalization rules 

• Expands the exception for small construction 
contracts from the requirement to use the 
percentage-of-completion method 

• Considered a s. 481, IRC, adjustment 
• Patents, inventions, certain models or 

designs, and secret formulas or processes 
are excluded from the definition of a capital 
asset 
 

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 A comparison for businesses - changes in accounting periods and methods of accounting - 

www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses 
 Rev. Proc. 2018-40 - www.irs.gov/pub/irs-drop/rp-18-40.pdf 
 IR-2018-160 - www.irs.gov/newsroom/irs-issues-guidance-on-small-business-accounting-method-changes-

under-tax-cuts-and-jobs-act 
 Small Business Initiative - www.irs.gov/tax-reform-small-business-initiative 
 Tax Reform Tax Tip 2018-169 - www.irs.gov/newsroom/heres-how-tax-reform-affects-farmers-and-

ranchers 
 How tax reform affects farmers and ranchers - www.irs.gov/newsroom/how-tax-reform-affects-farmers-and-

ranchers 
 Tax Reform Tax Tip 2018-172 - www.irs.gov/newsroom/heres-how-tax-reform-changed-accounting-

methods-for-small-businesses 
 Here’s how tax reform changed accounting methods for small businesses - www.irs.gov/newsroom/heres-

how-tax-reform-changed-accounting-methods-for-small-businesses 
 

451(b) & 451(c)  Certain special rules for taxable year of 
inclusion (in general) 
• Income inclusion for tax purposes cannot be 

later than when included for certain financial 
reporting purposes 

• Accrual basis taxpayers may defer inclusion 
of advance payments in income to the end of 

Generally, 
applies to taxable 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/pub/irs-drop/rp-18-40.pdf
https://www.irs.gov/newsroom/irs-issues-guidance-on-small-business-accounting-method-changes-under-tax-cuts-and-jobs-act
https://www.irs.gov/newsroom/irs-issues-guidance-on-small-business-accounting-method-changes-under-tax-cuts-and-jobs-act
https://www.irs.gov/tax-reform-small-business-initiative
https://www.irs.gov/newsroom/heres-how-tax-reform-affects-farmers-and-ranchers
https://www.irs.gov/newsroom/heres-how-tax-reform-affects-farmers-and-ranchers
https://www.irs.gov/newsroom/how-tax-reform-affects-farmers-and-ranchers
https://www.irs.gov/newsroom/how-tax-reform-affects-farmers-and-ranchers
https://www.irs.gov/newsroom/heres-how-tax-reform-changed-accounting-methods-for-small-businesses
https://www.irs.gov/newsroom/heres-how-tax-reform-changed-accounting-methods-for-small-businesses
https://www.irs.gov/newsroom/heres-how-tax-reform-changed-accounting-methods-for-small-businesses
https://www.irs.gov/newsroom/heres-how-tax-reform-changed-accounting-methods-for-small-businesses
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year after year of receipt if so deferred for 
financial reporting 

• Codifies the current deferral method of 
accounting for advance payments for goods, 
services, and other specified items 
 

IRS Guidance 
 Notice 2018-35 - www.irs.gov/pub/irs-drop/n-18-35.pdf 
 Rev. Proc. 2018-29 - www.irs.gov/pub/irs-drop/rp-18-29.pdf 
 Rev. Proc. 2018-60 - www.irs.gov/pub/irs-drop/rp-18-60.pdf 
 Notice 2018-80 - www.irs.gov/pub/irs-drop/n-18-80.pdf 
 IRB 2018-51 - www.irs.gov/pub/irs-irbs/irb18-51.pdf 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.irs.gov/pub/irs-drop/n-18-35.pdf
https://www.irs.gov/pub/irs-drop/rp-18-60.pdf
https://www.irs.gov/pub/irs-drop/n-18-80.pdf
https://www.irs.gov/pub/irs-irbs/irb18-51.pdf
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M. Miscellaneous 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

139G, 247, & 
6039H 

Modifies tax treatment of Alaska Native 
Corporations and Settlement Trusts 
• Allows a Native Corporation to assign certain 

payments to a Settlement Trust without 
having to recognize gross income from those 
payments, Settlement Trust is required to 
include those payments in gross income 
when received 

• Allows a Native Corporation to elect annually 
to deduct contributions made to a Settlement 
Trust (cash value or basis of property).  No 
gain or loss can be recognized on the 
contribution.  Deduction is limited to the 
amount of its taxable income for that year 
and any unused deduction may be carried 
forward 15 additional years. Earnings and 
profits are reduced by the amount of the 
deduction 

• Requires a statement of deducted 
contributions 
 

Effective for tax 
years beginning 
after December 
31, 2016 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-16 - www.irs.gov/newsroom/tax-issues-for-alaska-native-american-corporations-and-alaska-

native-settlement-trusts 

 

 

  

 

 

 

 

 

 

 

 

https://www.irs.gov/newsroom/tax-issues-for-alaska-native-american-corporations-and-alaska-native-settlement-trusts
https://www.irs.gov/newsroom/tax-issues-for-alaska-native-american-corporations-and-alaska-native-settlement-trusts
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N. Excise Taxes  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

4261(e)(5) Exempts certain amounts paid for aircraft 
management services from the excise taxes 
imposed on transportation by air 
• Defines exempt payments 
• Defines applicable services 
• Provides a pro rata allocation rule in the 

event a monthly payment made to a 
management company is allocated in part to 
exempt services and flights on the aircraft 
owner’s aircraft 

• Defines a lessee of an aircraft 
 

Effective for 
amounts paid 
after December 
22, 2017 

No effect 

IRS Guidance 
 Article - www.irs.gov/businesses/small-businesses-self-employed/exemption-for-amounts-paid-for-aircraft-

management-services 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.irs.gov/businesses/small-businesses-self-employed/exemption-for-amounts-paid-for-aircraft-management-services
https://www.irs.gov/businesses/small-businesses-self-employed/exemption-for-amounts-paid-for-aircraft-management-services
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O. Other Changes to Subpart F 
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

318 & 958(b) Modification of stock attribution rules for 
determining status as a controlled foreign 
corporation 
• Provides “downward attribution” from a 

foreign person to a related US person in 
certain circumstances   

• Makes certain transactions ineffective, such 
as “de-control” under 958(b)(4), IRC, 
constructive stock ownership rules 
 

Effective for the 
last taxable year 
of foreign 
corporation 
beginning before 
January 1, 2018, 
and each 
subsequent year 

Any federal 
change would 
flow through to 
Florida. * 

 IRS Guidance  
 IR-2018-79 - www.irs.gov/newsroom/irs-issues-additional-guidance-on-transition-tax-on-foreign-earnings-0 
 Notice 2018-26 - www.irs.gov/pub/irs-drop/n-18-26.pdf 
 

951(a)(1) Eliminates requirement regarding control 
• Eliminates the rule requiring a foreign 

corporation to be a CFC for an uninterrupted 
period of 30 days or more during the tax year 
for its Subpart F income to be taxed to its US 
Shareholders 

Tax years of 
foreign 
corporations 
beginning after 
December 31, 
2017, and tax 
years of US 
shareholders with 
or within which 
those tax years 
of foreign 
corporations end 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

954(a)(5) & 954(g) Foreign base company oil-related income not 
included in foreign base company income 
• Eliminates foreign base company oil related 

income as a category of foreign base 
company income 

Effective for tax 
years of foreign 
corporations 
beginning after 
December 31, 
2017, and tax 
years of US 
shareholders with 
or within which 
those tax years 
of foreign 
corporations end 
 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

955 Previously excluded Subpart F income 
withdrawn from a qualified shipping 
investment no longer included in US 
shareholder’s income 

Effective for tax 
years of foreign 
corporations 
beginning after 
December 31, 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/newsroom/irs-issues-additional-guidance-on-transition-tax-on-foreign-earnings-0
https://www.irs.gov/pub/irs-drop/n-18-26.pdf
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O. Other Changes to Subpart F Cont’d 
• Repeals the provision that required that 

previously excluded Subpart F income 
withdrawn from a qualified shipping 
investment be recaptured 

2017, and tax 
years of US 
shareholders in 
which or with 
which those tax 
years of foreign 
corporations end 
 

IRS Guidance 
None as of December 14, 2018 
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P. Modified Territorial System (other than s. 965, IRC) 
  

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

904(b)(5) Dividends allowed as a s. 245A, IRC, 
dividends-received deduction (DRD) are not 
treated as foreign source income for 
purposes of the foreign tax credit (FTC) 
limitation 
• If a domestic corporation that is a US 

shareholder of a 10% owned specified 
foreign corporation receives a dividend from 
that foreign corporation, a deduction is 
allowed for the foreign-source portion of the 
dividend 

• In determining the FTC limitation, the 
shareholder’s taxable income from sources 
outside the US is determined without regard 
to: (1) the foreign-source portion of a 
dividend received from that corporation, and 
(2) any deductions properly allocable or 
apportion to income (other than Subpart F or 
global intangible low-taxed income (GILTI)) 
with respect to stock of that foreign 
corporation or that stock to the extent 
income with respect to the stock is other 
than amounts includible in Subpart F or 
GILTI 
 

Deductions for 
tax years ending 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Tax Reform Guidance for 1120 filers - www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-

2018 
 IR-2018-210 - www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-

inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations 
 REG-114540-18 - www.irs.gov/pub/irs-drop/reg-114540-18.pdf 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 
 

961(d) Basis of stock in specified 10% owned 
foreign corporation is reduced to the extent 
of s. 245A, IRC, DRD when determining loss 
on disposition 
• If a domestic corporation that is a US 

shareholder of a 10% owned specified 
foreign corporation receives a dividend from 
that foreign corporation, a deduction is 
allowed for the foreign-source portion of the 
dividend 

• For the purposes of determining loss on any 
disposition of stock of that foreign 
corporation in that tax year or any 
subsequent tax year, the basis of the 
domestic corporation in that stock is reduced 
(but not below zero) by the amount of the s. 

Distributions 
made after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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P. Modified Territorial System (other than s. 965, IRC) Cont’d 
245A, IRC, DRD allowable to the domestic 
corporation on that stock 

• However, no reduction in basis is required if 
the stock was already reduced under s. 
1059, IRC 
 

IRS Guidance 
 Tax Reform Guidance for 1120 filers - www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-

2018 
 IR-2018-210 - www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-

inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations 
 REG-114540-18 - www.irs.gov/pub/irs-drop/reg-114540-18.pdf 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 
 
1248 & 964(e)(4) Amounts treated as dividends under s. 1248 

and s. 964(e), IRC, are treated as dividends 
for purposes of s. 245A, IRC, DRD 
• If a domestic corporation that is a US 

shareholder of a 10% owned specified 
foreign corporation receives a dividend from 
that foreign corporation, a deduction is 
allowed for the foreign-source portion of the 
dividend 

• In the case of the sale or exchange by a 
domestic corporation of stock in a foreign 
corporation held for one year or more, any 
amount received by the domestic corporation 
which is treated as a dividend by reason of s. 
1248, IRC, is treated as a dividend for 
purposes of applying the s. 245A, IRC, DRD 
rules 

• For a controlled foreign corporation (CFC), 
any amount treated as a dividend under 
964(e)(1), IRC, by reason of a sale or 
exchange by the CFC of stock in another 
foreign corporation held for one year or 
more, then (1) the foreign-source portion of 
the dividend is treated as Subpart F income, 
(2) is equal to the shareholder’s pro rata 
share of the amount treated as Subpart F 
income, and (3) the s. 245A, IRC, DRD is 
allowable in gross income 
 

For sales or 
exchanges after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Tax Reform Guidance for 1120 filers - www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-

2018 
 IR-2018-210 - www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-

inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations 
 REG-114540-18 - www.irs.gov/pub/irs-drop/reg-114540-18.pdf 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 

91 Transferred loss amount included in income 
upon transfer of foreign branch assets to a 
specified 10% owned foreign corporation 

Transfers made 
after December 
31, 2017 

Any federal 
change would 

http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
http://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
http://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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P. Modified Territorial System (other than s. 965, IRC) Cont’d 
• If a domestic corporation transfers 

substantially all of the assets of a foreign 
branch to a specified 10% owned foreign 
corporation with respect to which it is a US 
shareholder after the transfer, the domestic 
corporation includes in gross income, for the 
tax year which includes the transfer, an 
amount equal to the transferred loss amount 
for the transfer 

• Defines transferred loss amount 
• Transferred loss amount is reduced (but not 

below zero) by the amount of gain 
recognized 

• Amounts included in gross income are 
treated as derived from US sources 

• Transition rule 
 

flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 
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Q. Other Foreign Provisions  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

902, 960 & 78 Repeal of section 902, IRC, indirect foreign 
tax credits; and other adjustments to the 
foreign tax credit to account for participation 
exemption determination of section 960, IRC, 
credit on current year basis 
• Repeals the deemed-paid credit with respect 

to dividends received by a domestic 
corporation that owns 10% or more of the 
voting stock of a foreign corporation, s. 902, 
IRC, (Subpart-F) 

• Amends the deemed-paid credit applicable 
to US shareholders of CFCs (deemed to 
have paid so much of the foreign 
corporation’s foreign income tax as are 
attributed to the income; any portion of a 
distribution excluded from gross income is 
deemed to as having paid so much of the 
foreign taxes attributed to that portion and 
have not been deemed to have been paid in 
a prior year) 

• Applies existing language of section 78, IRC, 
to foreign income taxes deemed paid under 
s. 960(a), (b), and (d), IRC 
 

Applies to 
taxable years of 
foreign 
corporations 
beginning after 
December 31, 
2017, and to 
taxable years of 
US shareholders 
in which or with 
which such 
taxable years of 
foreign 
corporations end 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Tax Reform Guidance for 1120 filers - www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-

2018 
 IR-2018-210 - www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-

inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations 
 REG-114540-18 - www.irs.gov/pub/irs-drop/reg-114540-18.pdf 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 
 

904(g) Taxpayers who sustain a pre-2018 overall 
domestic loss can elect to recharacterize as 
much as 100% of US source income as 
foreign source income 
• Provides that pre-2018 unused overall 

domestic losses taken into account under s. 
904(g)(1), IRC, for any applicable tax year, a 
taxpayer may elect to substitute a 
percentage greater than 50% but not greater 
than 100% for 50% in foreign tax credits 

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/forms-pubs/tax-reform-guidance-for-1120-filers-09-apr-2018
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/newsroom/irs-issues-proposed-regulations-reducing-potential-income-inclusions-for-certain-domestic-corporations-that-own-stock-in-foreign-corporations
http://www.irs.gov/pub/irs-drop/reg-114540-18.pdf
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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Q. Other Foreign Provisions Cont’d 

904(d)(1) & 
904(d)(2)(J) 

Separate foreign tax credit limitation basket 
for foreign branch income 
• Requires foreign branch income to be 

allocated to a specific foreign tax credit 
basket 

• Amends the definition of general category 
income to include both passive income and 
amounts includible in gross income under s. 
951A, IRC 

• Provides that business profits of a qualified 
business units (QBU) shall not include any 
income  

• Denies a carryforward and a carryback for 
taxes paid or accrued with respect to 
amounts in s. 951A, IRC, income basket 
 

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 Reg-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 

863(b) Source of income from sales of inventory 
determined solely on basis of production 
activities 
 Provides that gains, profits, and income from 

the sale or exchange of inventory property 
produced partly in, and partly outside, the 
US is allocated and apportioned on the basis 
of the location of production with respect to 
the property 
 

Effective for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

864(c)(8) & 1446(f) Treatment of gain or loss of foreign person 
from sale or exchange of partnership 
interests 
• Provides that notwithstanding any tax rules, 

if a nonresident alien individual or foreign 
corporation owns, directly or indirectly, an 
interest in a partnership that is engaged in 
any trade or business in the US, gain or loss 
on the sale or exchange of all (or any portion 
of) the interest is treated as effectively 
connected with the conduct of the trade or 
business to the extent the gain or loss does 
not exceed certain limits 

• To the extent of the portion of the distributive 
share or zero (situation specific) 

• Requires that any gain or loss from the 
hypothetical asset sale by the partnership be 
allocated to interests in the partnership in the 
same manner as non-separately stated 
income and loss 

• Requires the transferee of a partnership 
interest to withhold 10% of the amount 

Effective for 
sales, exchanges 
or other 
dispositions on or 
after November 
27, 2017, (other 
exceptions) 

Any federal 
change would 
flow through to 
Florida. * 

https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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Q. Other Foreign Provisions Cont’d 

realized on the sale or exchange of a 
partnership interest (exceptions) 
 

IRS Guidance 
 Notice 2018-08 - www.irs.gov/pub/irs-drop/n-18-08.pdf 
 IR-2018-81 - www.irs.gov/newsroom/irs-issues-guidance-on-withholding-on-the-transfer-of-partnership-

interests-by-foreign-persons 
 Notice 2018-29 - www.irs.gov/pub/irs-drop/n-18-29.pdf 
 

864(e)(2) Fair market value method of interest expense 
allocation or apportionment repealed after 
2017 
• Allocation and apportionments of interest 

expense must be determined using the 
adjusted bases of the assets rather than the 
fair market value of the assets or gross 
income 

• With changes to bonus depreciation and s. 
179, IRC, expensing, US assets will often 
have a fair market value that is greater than 
tax book value.  With the repeal it will tend to 
reduce the amount of interest allocated to 
US source income 
 

Effective tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 IR-2018-235 - www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits 
 REG-105600-18 - www.irs.gov/pub/irs-drop/reg-105600-18.pdf 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.irs.gov/pub/irs-drop/n-18-08.pdf
https://www.irs.gov/newsroom/irs-issues-guidance-on-withholding-on-the-transfer-of-partnership-interests-by-foreign-persons
https://www.irs.gov/newsroom/irs-issues-guidance-on-withholding-on-the-transfer-of-partnership-interests-by-foreign-persons
https://www.irs.gov/pub/irs-drop/n-18-29.pdf
https://www.irs.gov/newsroom/irs-issues-proposed-regulations-on-foreign-tax-credits
https://www.irs.gov/pub/irs-drop/reg-105600-18.pdf
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R. Anti-Base Erosion and Profit-Shifting Provisions  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

267A Deduction is disallowed for certain related 
party amounts paid or accrued in hybrid 
transactions or with hybrid entities 
• Denies a deduction for any disqualified 

related party amount paid or accrued 
pursuant to a hybrid transaction or by or to a 
hybrid entity 

• Defines disqualified related party amount 
• Defines hybrid transaction and hybrid entity 
• Provides that regulations or other guidance 

will be issued, if necessary 
 

Applies to 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

367(d)(2), 482, & 
936(h)(3)(B) 

Limitation on income shifting through 
intangible property transfers 
• Amends the definition of intangible property 

to include goodwill, going concern value, and 
workforce in place 

• Requires certain valuation methods 
• Provides authority to specify the method to 

be used to determine the value of intangible 
property 

• Codifies use of the realistic alternative 
principles to determine valuation with respect 
to intangible property transactions 
 

Applies to 
transfers in 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

367(a)(3) 
 

Repeal of active trade or business exception  
• Repeals certain reporting requirements when 

determining gain recognition for transferred 
eligible property to a foreign corporation for 
use by the foreign corporation in the active 
conduct of a trade or business outside of the 
US 
 
 

Transfers after 
December 31, 
2017 

No effect 

IRS Guidance 
None as of December 14, 2018 

4985(a)(1) Excise tax on stock compensation of insiders 
in expatriated corporations increased 
• Amends the excise tax so that it is applied at 

the 20% s. 1(h)(1)(D), IRC, rate to the value 
of the specified stock compensation held 
(directly or indirectly) by or for the benefit of 

Corporations first 
becoming 
expatriated 
corporations after 
December 22, 
2017 

No effect 
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R. Anti-Base Erosion and Profit-Shifting Provisions Cont’d 

the individual or a member of the individual’s 
family during the twelve-month period 
beginning six months before the expatriation 
date 
 

IRS Guidance 
None as of December 14, 2018 

1(h)(11)(C) (iii) Dividends received from post-enactment 
surrogate foreign corporations not qualified 
dividend income 
• The reduced rate on dividends is denied to 

dividends from any corporation that becomes 
a surrogate foreign corporation after date of 
enactment of the 2017 TCJA, other than a 
foreign corporation that is treated as a 
domestic corporation under the corporate 
expatriation rules 
 

Effective for 
dividends 
received after 
December 22, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

1297(b)(2) (B), & 
1297(f) 

Restriction on insurance business exception 
to passive foreign investment company 
(PFIC) rules 
• Modifies the requirements, for a corporation, 

for income which is not included in passive 
income for purposes of the PFIC rules 

• Replaces the ‘engaged in an insurance 
business’ test with a test based on the 
corporation’s insurance liabilities 

• Requirement that the foreign corporation 
would be subject to tax under subchapter L, 
(1) if it were a domestic corporation, and (2) 
insurance liabilities constitute more than 
20% of its total assets 

• Defines and provides exception of passive 
income under provision 
 

Applies to 
taxable years 
beginning 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 
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S. Insurance  
 

Federal Code Federal Change Effective Date 
Effect of 

reform on 
Florida 

810, 844, 172, & 
805(a)(4) 

Repeals special rules related to net operating 
losses of life insurance companies 
• Repeals the special rules applicable to life 

insurance companies’ loss from operations 
• Requires life insurance companies to 

calculate net operating losses under s. 172, 
IRC, (disallowance of carrybacks, indefinite 
carryforward) 

• Repeals s. 844, IRC 
 

Effective for 
losses arising in 
tax years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

806 Repeals the small life insurance company 
deduction 
• Life insurance companies with assets less 

than $500 million are no longer allowed to 
deduct 60% of tentative life insurance 
company income up to 3 million 
 

Effective for tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

807(f) Adjustment for change in computing life 
insurance reserves 
• Amends s. 807(f), IRC, to treat the change in 

the basis for determining any item listed in s. 
807(c), IRC, so that the resulting difference 
must be taken into account in accordance 
with the rules under s. 481, IRC 
 

Effective for tax 
years beginning 
after December 
31, 2017 

No effect 

IRS Guidance 
None as of December 14, 2018 

807(c), 807(d), & 
807(e) 

Computation of life insurance tax reserves 
• Amends s. 807(c), (d), and (e), IRC 
• Changes the appropriate rate of interest for 

discounting reserves held under certain 
insurance and annuity contracts to the 
highest rate or rate permitted to be used to 
discount such reserves by the National 
Association of Insurance Commissioners 
(NAIC) 

• Changes the maximum amount of any life 
insurance reserve that can be deducted for 
federal tax purposes and adds a similar cap 
on the maximum deductible life insurance 
reserve for variable contracts 

• Changes the determination date for reserve 
methods prescribed by NAIC 

Effective for tax 
years beginning 
after December 
31, 2017 with 
transition relief 

No effect 
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S. Insurance Cont’d 

• Amends the special rules regarding 
supplemental benefits and substandard risks 

• Adds a new reporting requirement 
 

IRS Guidance 
 Rev. Rul. 2018-13 - www.irs.gov/pub/irs-drop/rr-18-13.pdf 

812, 805(a)(4), 807 Definitions life insurance company proration 
for dividends received deduction 
• Amends s. 812, IRC, to provide that for 

purposes of s. 805(a)(4), IRC, the term 
‘company’s share’ means 70% and for 
purposes of s. 807, IRC, the term 
‘policyholder’s share’ means 30% 
 

With respect to 
any tax year 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

832(b)(5) Modification of property/casualty proration 
rules 
• Changes the 15% proration factor to an 

applicable percentage 5.25% divided by the 
top corporate tax rate for the tax year 
 

Effective for tax 
years beginning 
after December 
31, 2017 

No effect 

IRS Guidance 
None as of December 14, 2018 

846(c)(2), 
846(d)(3), 846(e), 

& 846 

Modification of discounting rules for unpaid 
losses 
• Changes the discounting rules applicable to 

unpaid losses by reducing the number of 
lines of business to two 

• Amortization period is changed to 60 months 
• Disallows the company election to use its 

own historical loss payment pattern for 
discounting purposes 
 

Effective for tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
 REG-103163-18 - www.federalregister.gov/documents/2018/11/07/2018-24367/modification-of-

discounting-rules-for-insurance-companies 

847 Repeal of s. 847, IRC, and estimated tax 
payments of insurance companies 
• Repeals the election to make a special 

estimated tax payment equal to the tax 
benefit attributable to the deduction (the 
difference between the amount of reserves 
computed on a discounted basis and the 
amount computed on an undiscounted basis) 
 

Effective for tax 
years beginning 
after December 
31, 2017 

No effect 

IRS Guidance 
None as of December 14, 2018 
 

https://www.irs.gov/pub/irs-drop/rr-18-13.pdf
https://www.federalregister.gov/documents/2018/11/07/2018-24367/modification-of-discounting-rules-for-insurance-companies
https://www.federalregister.gov/documents/2018/11/07/2018-24367/modification-of-discounting-rules-for-insurance-companies
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S. Insurance Cont’d 

848 Adjustments to certain policy acquisition 
expenses 
• Extends the amortization period for specified 

policy acquisition expenses to the 180-month 
period beginning with the first month in the 
second half of the tax year 

• Modifies the specific percentage of net 
premiums deductible for certain insurance 
contracts 

• Adds a special transition rule for specified 
policy acquisition expenses first required to 
be capitalized in a tax year beginning before 
January 1, 2018 
 

Applies to net 
premiums for 
taxable years 
beginning after 
December 31, 
2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

815 New special rule for distributions to 
shareholders from pre-1984 policyholders 
surplus account (PSA) 
• Repeals s. 815, IRC 
• In its place, it provides a phased inclusion in 

life insurance company taxable income of 
any remaining PSA balance held by a stock 
life insurance company determined as of the 
close of such company’s last tax year 
beginning before January 1, 2018 

• Any company with a PSA balance must 
include the balance in taxable income ratably 
over an eight-year period beginning with the 
first tax year beginning after December 31, 
2017 
 

Effective for tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

6050Y New tax reporting requirements for life 
settlement transactions 
• Adds significant new reporting requirements 

on the acquisition of a life insurance contract 
or any interest in a life insurance contract in 
a reportable policy sale (when the acquirer 
generally has no insurable interest in the life 
insured under the policy) 

• Information returns are required by both the 
acquirer and seller.  Additionally, every 
person who pays reportable death benefits 
must make an information return 
 

Effective for 
reportable policy 
sales after 
December 31, 
2017, and for 
reportable death 
benefits paid 
after December 
31, 2017 

No effect 

IRS Guidance 
 IR-2018-104 - www.irs.gov/newsroom/irs-describes-new-tax-reform-information-reporting-requirements-for-

certain-life-insurance-contract-transactions-and-provides-transitional-guidance-delaying-reporting-until-
final-regulations-are 

 Notice 2018-41 - www.irs.gov/pub/irs-drop/n-18-41.pdf 

https://www.irs.gov/newsroom/irs-describes-new-tax-reform-information-reporting-requirements-for-certain-life-insurance-contract-transactions-and-provides-transitional-guidance-delaying-reporting-until-final-regulations-are
https://www.irs.gov/newsroom/irs-describes-new-tax-reform-information-reporting-requirements-for-certain-life-insurance-contract-transactions-and-provides-transitional-guidance-delaying-reporting-until-final-regulations-are
https://www.irs.gov/newsroom/irs-describes-new-tax-reform-information-reporting-requirements-for-certain-life-insurance-contract-transactions-and-provides-transitional-guidance-delaying-reporting-until-final-regulations-are
https://www.irs.gov/pub/irs-drop/n-18-41.pdf
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S. Insurance Cont’d 

101(a)(2) New exception to transfer for value rule 
• New provision to the transfer for value rule 

that provides the exception to the exclusion 
from income of death benefits does not apply 
to a transfer of a life insurance contract or 
any interest therein which is a reportable 
policy sale 

 

Effective for tax 
years beginning 
after December 
31, 2017 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

1016, 7702 Clarification of tax basis of life insurance 
contracts 
• New provision that clarifies that no 

adjustment can be made to the basis of any 
annuity or life insurance contract for 
mortality, expense, or other reasonable 
charges incurred 
 

Effective for 
transactions 
entered into after 
August 25, 2009 

Any federal 
change would 
flow through to 
Florida. * 

IRS Guidance 
None as of December 14, 2018 

 
 

 

 

 

--------------------------------- 

Please note the box below applies to all asterisks (*) under “Effect of reform on Florida” column:  

 

 

 

 

 

 

 

 

* Changes to the computation of federal taxable income will flow through to Florida since Rule 12C-
1.013(1)(a), F.A.C., states that “taxable income,” as defined by section 220.13(2), F.S., is the 
starting point in determining Florida corporate income tax due (generally Line 30 of federal Form 
1120 (U.S. Corporation Income Tax Return)). 
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T. References and IRS Tax Reform Resources  
 

References: 

• Joint Explanatory Statement, 
https://docs.house.gov/billsthisweek/20171218/Joint%20Explanatory%20Statement.pdf 

• Conference Report, https://www.congress.gov/115/crpt/hrpt466/CRPT-115hrpt466.pdf 
• IRS website: https://www.irs.gov/ 

IRS Tax Reform Resources: 

• Tax Reform Provisions that Affect Businesses, 
https://www.irs.gov/newsroom/businesses 

• News Releases, https://www.irs.gov/newsroom/tax-reform-news 
• Tax Cuts and Jobs Act: A comparison for businesses, https://www.irs.gov/newsroom/tax-

cuts-and-jobs-act-a-comparison-for-businesses 
• Tax Reform for Small Business, https://www.irs.gov/tax-reform-small-business-initiative 
• International Taxpayers and Businesses, https://www.irs.gov/newsroom/international-

taxpayers-and-businesses 
• IRS Videos, Tax Reform for You, https://www.irsvideos.gov/ 
• IRS YouTube channel, https://www.youtube.com/user/irsvideos 
• IRS Multimedia Center (links to Twitter, LinkedIn, Instagram, etc.), 

https://www.irs.gov/newsroom/multimedia-center 

 

 

 

 

 

 
 
 
 
 

https://docs.house.gov/billsthisweek/20171218/Joint%20Explanatory%20Statement.pdf
https://www.congress.gov/115/crpt/hrpt466/CRPT-115hrpt466.pdf
https://www.irs.gov/
https://www.irs.gov/newsroom/businesses
https://www.irs.gov/newsroom/tax-reform-news
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/newsroom/tax-cuts-and-jobs-act-a-comparison-for-businesses
https://www.irs.gov/tax-reform-small-business-initiative
https://www.irs.gov/newsroom/international-taxpayers-and-businesses
https://www.irs.gov/newsroom/international-taxpayers-and-businesses
https://www.irsvideos.gov/
https://www.youtube.com/user/irsvideos
https://www.irs.gov/newsroom/multimedia-center
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V. Appendix



CHAPTER 2018-119

House Bill No. 7093

An act relating to the corporate income tax; amending s. 220.03, F.S.;
adopting the 2018 version of the Internal Revenue Code; amending s.
220.13, F.S.; revising the definition of the term “adjusted federal income”
relating to adjustments related to federal acts; providing legislative
findings; requiring the Department of Revenue to make a certain
examination, monitor guidance by the Internal Revenue Service, conduct
workshops, and develop a certain process regarding the Tax Cuts and Jobs
Act of 2017; requiring the department to submit a specified report to the
Governor and Legislature by a certain date; requiring the department to
provide certain status reports to the Legislature on specified dates;
requiring the department to consult with the Revenue Estimating
Conference in developing required reports; requiring the 2019 Legislature
to consider the report concerning the automatic tax rate adjustment
mechanism; creating s. 220.1105, F.S.; providing definitions; providing for
the adjustment of the corporate tax rate based on net collections exceeding
adjusted forecasted collections for fiscal years 2018-2019 through 2020-
2021; specifying the treatment of net collections amounts that exceed
adjusted forecasted net collections for fiscal years 2018-2019 through
2020-2021; amending s. 220.11, F.S.; revising the adjustment of the tax
rate imposed; amending s. 220.63, F.S.; revising the adjustment of the
franchise tax rate imposed on banking and savings associations; providing
emergency rulemaking authority; providing for retroactive operation;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (n) of subsection (1) and paragraph (c) of subsection
(2) of section 220.03, Florida Statutes, are amended to read:

220.03 Definitions.—

(1) SPECIFIC TERMS.—When used in this code, and when not other-
wise distinctly expressed or manifestly incompatible with the intent thereof,
the following terms shall have the following meanings:

(n) “Internal Revenue Code” means the United States Internal Revenue
Code of 1986, as amended and in effect on January 1, 2018 2017, except as
provided in subsection (3).

(2) DEFINITIONAL RULES.—When used in this code and neither
otherwise distinctly expressed nor manifestly incompatible with the intent
thereof:

(c) Any term used in this code has the same meaning as when used in a
comparable context in the Internal Revenue Code and other statutes of the

1
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United States relating to federal income taxes, as such code and statutes are
in effect on January 1, 2018 2017. However, if subsection (3) is implemented,
the meaning of a term shall be taken at the time the term is applied under
this code.

Section 2. Paragraph (e) of subsection (1) of section 220.13, Florida
Statutes, is amended to read:

220.13 “Adjusted federal income” defined.—

(1) The term “adjusted federal income” means an amount equal to the
taxpayer’s taxable income as defined in subsection (2), or such taxable
income of more than one taxpayer as provided in s. 220.131, for the taxable
year, adjusted as follows:

(e) Adjustments related to federal acts.—Taxpayers shall be required to
make the adjustments prescribed in this paragraph for Florida tax purposes
with respect to certain tax benefits received pursuant to the Economic
Stimulus Act of 2008, the American Recovery and Reinvestment Act of 2009,
the Small Business Jobs Act of 2010, the Tax Relief, Unemployment
Insurance Reauthorization, and Job Creation Act of 2010, the American
Taxpayer Relief Act of 2012, the Tax Increase Prevention Act of 2014, and
the Consolidated Appropriations Act, 2016, and the Tax Cuts and Jobs Act of
2017.

1. There shall be added to such taxable income an amount equal to 100
percent of any amount deducted for federal income tax purposes as bonus
depreciation for the taxable year pursuant to ss. 167 and 168(k) of the
Internal Revenue Code of 1986, as amended by s. 103 of Pub. L. No. 110-185,
s. 1201 of Pub. L. No. 111-5, s. 2022 of Pub. L. No. 111-240, s. 401 of Pub. L.
No. 111-312, s. 331 of Pub. L. No. 112-240, s. 125 of Pub. L. No. 113-295, and
s. 143 of Division Q of Pub. L. No. 114-113, and s. 13201 of Pub. L. No. 115-
97, for property placed in service after December 31, 2007, and before
January 1, 2027 2021. For the taxable year and for each of the 6 subsequent
taxable years, there shall be subtracted from such taxable income an amount
equal to one-seventh of the amount by which taxable income was increased
pursuant to this subparagraph, notwithstanding any sale or other disposi-
tion of the property that is the subject of the adjustments and regardless of
whether such property remains in service in the hands of the taxpayer.

2. There shall be added to such taxable income an amount equal to 100
percent of any amount in excess of $128,000 deducted for federal income tax
purposes for the taxable year pursuant to s. 179 of the Internal Revenue
Code of 1986, as amended by s. 102 of Pub. L. No. 110-185, s. 1202 of Pub. L.
No. 111-5, s. 2021 of Pub. L. No. 111-240, s. 402 of Pub. L. No. 111-312, s. 315
of Pub. L. No. 112-240, and s. 127 of Pub. L. No. 113-295, for taxable years
beginning after December 31, 2007, and before January 1, 2015. For the
taxable year and for each of the 6 subsequent taxable years, there shall be
subtracted from such taxable income one-seventh of the amount by which
taxable income was increased pursuant to this subparagraph,
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notwithstanding any sale or other disposition of the property that is the
subject of the adjustments and regardless of whether such property remains
in service in the hands of the taxpayer.

3. There shall be added to such taxable income an amount equal to the
amount of deferred income not included in such taxable income pursuant to
s. 108(i)(1) of the Internal Revenue Code of 1986, as amended by s. 1231 of
Pub. L. No. 111-5. There shall be subtracted from such taxable income an
amount equal to the amount of deferred income included in such taxable
income pursuant to s. 108(i)(1) of the Internal Revenue Code of 1986, as
amended by s. 1231 of Pub. L. No. 111-5.

4. Subtractions available under this paragraph may be transferred to
the surviving or acquiring entity following a merger or acquisition and used
in the same manner and with the same limitations as specified by this
paragraph.

5. The additions and subtractions specified in this paragraph are
intended to adjust taxable income for Florida tax purposes, and, notwith-
standing any other provision of this code, such additions and subtractions
shall be permitted to change a taxpayer’s net operating loss for Florida tax
purposes.

Section 3. The Legislature recognizes that the Tax Cuts and Jobs Act of
2017 will have significant effects on the state corporate income tax and on
corporate taxpayers when it is fully implemented. To better understand
these effects, the Legislature finds the following actions are necessary:

(1) The Department of Revenue shall examine how the Tax Cuts and
Jobs Act of 2017 will affect the state corporate income tax as a result of the
state’s adoption of the Internal Revenue Code by this act.

(2) The Department of Revenue shall monitor guidance provided by the
Internal Revenue Service and other tax authorities and advisory groups, and
shall conduct at least two public workshops to gather public input. In
addition, the department shall develop a process outside of the public
workshops for receiving public input regarding the Tax Cuts and Jobs Act of
2017 and its potential effects on the state corporate income tax and the
businesses that pay the tax.

(3) By February 1, 2019, the Department of Revenue shall submit a
report to the Governor, the President of the Senate, the Speaker of the House
of Representatives, and the chairs of appropriate legislative committees. At
a minimum, the report must include the following:

(a) A comprehensive discussion of the potential effects of the Tax Cuts
and Jobs Act of 2017 on the state corporate income tax structure and
revenues.

(b) Options for changes the Legislature could make to state tax law
which may be needed to integrate state law with federal law.

Ch. 2018-119 LAWS OF FLORIDA Ch. 2018-119
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(c) An estimate of the potential fiscal impact of each option.

(d) A compilation of the input received from the public through the public
workshops and otherwise.

(e) Any other information the Department of Revenue determines will
assist the Legislature in evaluating the impact of the Tax Cuts and Jobs Act
of 2017 on the state corporate income tax structure and revenues.

(4) The Department of Revenue shall submit status reports to the chairs
of appropriate legislative committees on August 3, 2018, and November 16,
2018. At a minimum, the status reports must include a brief description of
the department’s activities and any relevant guidance issued by the Internal
Revenue Service.

(5) The Department of Revenue shall consult with the Revenue
Estimating Conference on the development of the required reports.

(6) The 2019 Legislature shall consider the report required by subsection
(3) to determine whether adjustments to the automatic tax rate adjustment
mechanism under s. 220.1105, Florida Statutes, are needed.

Section 4. Section 220.1105, Florida Statutes, is created to read:

220.1105 Tax imposed; automatic refunds and downward adjustments to
tax rates.—

(1) As used in this section, the term:

(a) “Net collections” means the total amount of taxes collected under this
chapter by the department in the 2018-2019 fiscal year, including related
interest and penalties, minus the total amount of refunds of taxes levied
under this chapter and issued by the department in that fiscal year. No later
than September 1, 2019, the Office of Economic and Demographic Research
shall determine net collections for the 2018-2019 fiscal year.

(b) “Forecasted net collections” means the amount of net collections
forecasted for the 2018-2019 fiscal year by the Revenue Estimating
Conference on February 23, 2018.

(c) “Adjusted forecasted collections” means forecasted net collections for
the 2018-2019 fiscal year multiplied by 1.07.

(d) “Tax rate imposed” is the tax rate as defined in ss. 220.11(2) and
220.63(2) adjusted as set forth in this section.

(2) The tax rate imposed shall be adjusted based on net collections in the
2018-2019 fiscal year. If the net collections exceed the adjusted forecasted
collections, the tax rate imposed for taxable years beginning on or after
January 1, 2019, shall be the tax rate imposed for taxable years beginning on
or after January 1, 2018, multiplied by the quotient of the adjusted
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forecasted collections divided by the net collections. The resulting tax rate
shall be rounded to the nearest thousandth and rounded down if the fourth
digit to the right of the decimal point is the number five.

(3) By October 1, 2019, the Department of Revenue shall calculate the
tax rate imposed, if it is to be adjusted pursuant to subsection (2), and shall
on that same date report the results of such calculation to the Governor, the
President of the Senate, and the Speaker of the House of Representatives.

(4) Any amount by which net collections exceed adjusted forecasted
collections for the 2018-2019 fiscal year shall only be used to provide refunds
to corporate income tax payers as follows:

(a) For purposes of this subsection:

1. “Eligible taxpayer” means a taxpayer whose taxable year begins
between April 1, 2017, and March 31, 2018, and whose final tax liability for
such taxable year is greater than zero.

2. “Excess collections” means the amount by which net collections for the
2018-2019 year exceed adjusted forecasted collections for that fiscal year.

3. “Final tax liability” means the taxpayer’s amount of tax due under this
chapter for a taxable year, reported on a return filed pursuant to s. 220.222,
including a return filed timely pursuant to a valid extension.

4. “Total eligible tax liability” means the sum of final tax liabilities of all
eligible taxpayers.

5. “Taxpayer refund share” means an eligible taxpayer’s final tax
liability as a percentage of the total eligible tax liability.

6. “Taxpayer refund” means the taxpayer refund share multiplied by the
excess collections.

(b) No later than February 15, 2020, the department shall determine
total eligible tax liability, the taxpayer refund share for each eligible
taxpayer, and the taxpayer refund for each eligible taxpayer.

(c) No later than March 1, 2020, the department shall refund a taxpayer
refund to each eligible taxpayer.

(5) Tax rate adjustments pursuant to this section are repealed for
taxable years beginning on or after January 1, 2020.

Section 5. Subsection (2) of section 220.11, Florida Statutes, is amended
to read:

220.11 Tax imposed.—

Ch. 2018-119 LAWS OF FLORIDA Ch. 2018-119
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(2)(a) The tax imposed by this section shall be an amount equal to 51/2
percent of the taxpayer’s net income for the taxable year, except as provided
in paragraph (b).

(b) The tax rate imposed in paragraph (a) shall be adjusted as provided
in s. 220.1105.

Section 6. Subsection (2) of section 220.63, Florida Statutes, is amended
to read:

220.63 Franchise tax imposed on banks and savings associations.—

(2)(a) The tax imposed by this section shall be an amount equal to 51/2
percent of the franchise tax base of the bank or savings association for the
taxable year, except as provided in paragraph (b).

(b) The tax rate imposed in paragraph (a) shall be adjusted as provided
in s. 220.1105.

Section 7. (1) The Department of Revenue is authorized, and all
conditions are deemed to be met, to adopt emergency rules pursuant to s.
120.54(4), Florida Statutes, for the purpose of implementing this act.

(2) Notwithstanding any other provision of law, emergency rules
adopted pursuant to subsection (1) are effective for 6 months after adoption
and may be renewed during the pendency of procedures to adopt permanent
rules addressing the subject of the emergency rules.

(3) This section expires January 1, 2021.

Section 8. This act shall take effect upon becoming a law and operate
retroactively to January 1, 2018.

Approved by the Governor March 23, 2018.

Filed in Office Secretary of State March 23, 2018.
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PUBLIC MEETING 

MS. EAGLE:  Okay, we will go ahead and get

started.  Good morning, my name is Chelsea

Eagle, I will be the facilitator for today's

meeting.  Chelsea Eagle, I will be the

facilitator for today's meeting.

My role as facilitator is to preside in a

neutral fashion.  I am joined by Mark Hamilton,

the Department's General Counsel and Anthony

Jackson who will serve as our technical

assistant.

Today is August 22nd, 2018, and this is a

public meeting scheduled under Subsection (1)

of Section 120.525 Florida Statutes.  This

meeting is held pursuant to Section 3 of

Chapter 2018-119, laws of Florida.

The purpose of this meeting is to allow

interested parties to present comments on the

impact of the Federal Tax Cuts and Jobs Act of

2017 on Florida corporate income tax and on

Florida businesses.  The Department has

identified 13 topics from the Tax Cuts and Jobs

Act with the potential to have a significant

impact on Florida.

A list of these topics along with copies
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of the agenda and Section 3 of 2018-119 laws of

Florida are available at the front of the room.

For those at the computer, they are also posted

with today's agenda on the Department's website

at Florida Revenue.com slash CIT review.

We will take comments on each agenda item

from anyone present.  For anyone present we ask

that you step up to the podium when you want to

speak on an agenda item.  Please state your

name and whom you present.

I will now ask Anthony Jackson to explain

the process that we will use for taking

electronic comments on agenda items.

MR. JACKSON:  Good morning, ladies and

gentlemen.  If you are attending this meeting

using the option telephone with audio pin and

you have a question or comment, send an e-mail

to CIT Review at Florida Revenue.com to let me

know you wish to speak.

We will address you by name and I will

give you a phone when it is your turn to speak.

If you are using the option telephone with no

audio pin, you must e-mail your question or

comment directly to CIT Review at Florida

Revenue.com.  Please use the subject line,
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August 22 meeting.

For the comments we ask that you add your

name and whom you represent and your e-mail.

We will read your comment out loud and the

court reporter will enter it into the record.

If you are attending this hearing using your

computer, raise your hand using the icon on the

grab tab left of your control panel and we will

address you when it is your turn to speak.

Please state your name and whom you

represent and the court reporter will enter it

into the record along with your question or

comment.  If you per difficulty use the quick

check option to send me a message.

MS. EAGLE:  All visitors need to wear a

public meeting badge while in the building.

Please return it when the meeting is finished.

If there is an emergency evacuation we will

walk together to the evacuation zone for your

safety.

Please mute or turn off any cell phone

ringers or other noise making devices.  Thank

you.

Our first agenda item is an overview of

the Florida corporate income tax review project
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which was created in Chapter 2018-119 laws of

Florida.  During the 2018 legislative session,

the Florida Legislature recognized that federal

tax law changes made by the Tax Cuts and Jobs

Act of 2017, public law 115-97 would have

significant affects on Florida corporate income

tax and taxpayers when it is fully implemented.

To better understand these affects the

Department of Revenue was directed to examine

how the Tax Cuts and Jobs Act of 2017 will

affect the state corporate income tax as a

result of the state's adoption of the 2018

Internal Revenue Code.

Chapter 2018-119 laws of Florida provides

guidance on how the examination is to be

conducted and requires a final report to be

submitted to the Governor, President of the

Senate, Speaker of the House of Representatives

and the Chairs of the appropriate legislative

committees by February 1, 2019.

The examination includes review of IRS

guidance, external analyses and the gathering

of public comments through a public input

process and public meetings, like the one being

held today.  The chapter law also required the
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Department to provide a status report on

August 3rd, 2018, and requires the Department

to provide another status report on

November 16th, 2018, to the Chairs of the

appropriate legislative committees.  The first

status report is available on the Department's

CIT Review web page.

Our second agenda item is to accept public

comments on each of the 13 current topics under

review.  The topics are listed in the order

they appear in the Department's August 3rd,

2018 status report.

I will give a brief explanation of each

topic and then open the floor for public

comment.  When you come forward to give

comments, we ask that you begin by stating your

name and whom you represent.  At the request of

a participant we will take two items out of

order and receive comments on it them now.

The first item we will receive comments on

is number 10 on your list of current topics

under review by the Department.  The 10th topic

under review is global intangible low tax

income.

The Tax Cuts and Jobs Act of 2017 creates
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Internal Revenue Code Section 951(a) which

imposes a tax on the global intangible low tax

income of certain U.S. taxpayers and their

affiliates for tax years beginning on or after

January 1, 2018.

Global intangible low tax income is

included in a company's gross income and

generally treated in a manner similar to

subject part (f) income with certain deductions

and exemptions.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

MR. JACKSON:  Mr. Freedman.

MR. FREEDMAN:  Thank you, can you hear me

okay?

MS. EAGLE:  Yes.

MR. FREEDMAN:  Okay, great, thanks.  This

is Carl Freedman, I am the vice-president,

general counsel for the Council on State

Taxation, and I appreciate very much the

opportunity to talk about the global intangible

provision, the so-called GILTI provision.

And if it is okay with you if I could also

talk about the interest limitation provision at
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the same time.  Is that okay, just because I

have to make a flight this morning.  Is that

okay?

MR. HAMILTON:  Actually, that will be the

next topic.  We will go right into that, but we

want to make sure we get everyone's comments on

this first topic.

MR. FREEDMAN:  Okay, so I will just hold

my comments for now to the GILTI provision.

MR. HAMILTON:  Thank you.

MR. FREEDMAN:  So just a quick background

for those of you unfamiliar, COST is a

non-profit trade association based in

Washington, D. C. and we have got a membership

of about 550 major multi, national multi state

businesses.  And a significant number of our

members do business in Florida and have

substantial property, employees and sales in

Florida.  So we are very interested in, you

know, in the conformity or decoupling that

Florida is going to end up with in terms of the

federal tax reform, the Tax Cuts and Jobs Act.

And so I wanted to focus on two items

today.  So I will focus on the first one.  You

know, just as a general statement, you know,
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certainly in conformity with federal income tax

laws is quite expensive and, you know, as a

general principle it can be very helpful, it

can ease compliance by having more uniformity

between federal and state rules.  And so

Florida like the 46 or 47 other states that

have corporate income taxes extensively relies,

you know, for many of its roles federal income

tax.

But the issue with something as

complicated and sweeping as federal tax reform

that was passed by Congress in December of

2017, is that it is not really full conformity

the way that, you know, the fact that Florida

at this point, and I know Florida is

considering what it should do because it is

such a complicated statute, but by linking to

the 2018 Florida Code as it exist, Florida like

many other states picks up some, but not all of

the changes that occur.  

And as a general principle the states

generally pick up the base broadners, the

revenue risers from federal tax reform, but

don't pick up the tax credits, and that can

have an extremely different result at the state
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level than it does at the federal level.

So that is what I want to highlight in

terms of focusing on the GILTI provision which

is one of the most important international tax

provisions in the Act.  I want to highlight how

different the outcome would be if Florida

conforms to that, that it would be at the

federal level from both a policy perspective

and an operational perspective and why, you

know, from COST's opinion, the opinion of our

members, we think Florida should decouple from

that provision because it is bad tax policy.

And you know, part of this is, as I said,

full conformity is one thing, but when you only

have partial conformity which is just sort of

based on how mechanically the state ties to the

Federal Code, that can be -- lead to

inadvertent and arbitrary results and it would

certainty make it so in the case of GILTI.

So we are focusing then in on GILTI.

GILTI is one of the major provisions as part of

the federal revamping of how it taxes foreign

source income.  So the federal government is

actually narrowing the way it taxes foreign

source income, income earned by U.S. multi
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nationals and other U.S. taxpayers outside the

U.S.

It is moving from the system where it

would tax all of that income, albeit a lot of

it on a deferred basis where income is dividend

back to the U.S., to not taxing all of it and

moving to sort of a quasi territorial system,

but taxing just sort of discreet categories of

it, and certainly the so-called global and

intangible low tax income that we are referring

to is GILTI or G-I-L-T-I.

The shorthand for it is one of these new

categories of foreign source income.  So I

think the starting proposition here for it is

the federal government is actually in the Tax

Reform Act, narrowing significantly the way it

taxes foreign source income, not taxing all of

it as it did in the past, but just taxing 13

modest categories of it.

If a state like Florida were to adopt the

conformed, it would be vastly expanding the way

it taxes foreign source income, because most

states similar to Florida don't typically tax

foreign source incomes, tax only sort of which

is in the water's edge or within Florida
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abroad.

So as a starting principle the outcome

here would be very different for say if Florida

adopts GILTI than the outcome at the federal

level.

The second big difference is that

federally the provision of like GILTI is

intended in large part to raise revenues to

offset major tax cuts.  So I did submit some

testimony, but just the highlights of it.

The federal government is raising about

$324 billion over a 10-year period from the

international tax provisions, GILTI being one

of the main ones, and this is helping to offset

$654 billion over 10 years of other business

tax cuts.  So overall, this tax package is

about a 10 percent tax cut for corporations at

the federal level.

At the state level as we indicated in the

study that COST had done with Ernst & Young, if

the states like Florida conform to the

provisions that are currently in your statute,

this would be about a 13 percent tax increase

for corporations instead of the 10 percent tax

cut that is happening federally.
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So again, the outcome, and it is just sort

of arbitrary just because of the fact that you

don't pick up the tax cuts and you pick up the

base broadners, such as GILTI.  The outcome

would be very different in terms of the goals

of federal tax reform, which was to increase

competitiveness of U.S. companies from a tax

perspective internationally and spur growth.

And it is quite a different outcome if you end

up with a large tax increase instead of a tax

cut overall.

And third, and then perhaps even the most

important is that GILTI as a provision is quite

complicated.  But there was a goal, there were

two goals really federally.  One was to raise

money to offset tax cuts so that several states

don't have a similar need to off cut the tax

cuts because you are not giving them.

But the other thing was to try to tax not

all foreign source income at the federal level,

but only foreign source income that was taxed

at a lower rate than 13.125 percent.  So this

is the so-called lower tax part of the bill.

And there is sort of a complicated formula

that gets to that, but basically your foreign
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source income of a U.S. company is taxed above

13 percent.  The federal government is

typically not taxing on the going forward

basis.  If it is taxed below that, they're

going to try to pick up the increment with this

GILTI provision.

And the problem from the state level is

that Florida, and Florida is not alone in this,

all the states that are considering conforming

to GILTI don't provide one of the key

provisions that limits the taxation of foreign

source income that has already been taxed at a

higher level, the 13.125 percent, and that is

foreign tax credits.

The way the federal government gets there

is they allow 80 percent of the foreign tax

credits paid on this income to be credited

against the income that forms the GILTI bucket

before the federal government taxes it.  Since

the state does not conform to foreign tax

credits states have always used apportionment

instead of tax credits.

Florida if they remain or if they conform

to GILTI would end up taxing all of the foreign

source income subject to a few carve outs,
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whether it was in high tax countries or low tax

countries, and this clearly was not the intent

federally.  This would be an unprecedented

expansion of the state corporate income tax

base if Florida was to do it.

So for these reasons already 11 states

have decoupled from GILTI and more likely to

follow, and among the states that have

decoupled from it are some of the sort of

competitor states in the southeast with

Florida, Georgia has decoupled, North Carolina

has decoupled, South Carolina has decoupled and

we think many of the states are looking at this

and saying, you know, maybe the federal

government should do it.  That is not our call,

but certainly states shouldn't do this because

the outcomes are so different at the state

level.

So we would certainly in conclusion COST

would support either legislation or regulatory

guidance.  It would decouple Florida completely

from GILTI and fall with the precedence of a

lot of these other states.

And you know, I would stress that it is

possible to do this.  Maybe you could clarify
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this legislatively because the problem starts

with the fact that that just the way Florida

accepts the Federal Code you very possibly pick

up 951(a) which is the provision that GILTI is

in.

So you might have to legislatively

decouple from it, but several states already,

in particular, Kentucky and Connecticut have

just done that through regulation just because

GILTI is similar to subpart (f) and we didn't

tax subpart (f). before.  We are going to not

interpret our statute as tax GILTI going

forward.  So it could be done either I think

through legislation or regulation.

The final point I want to make on GILTI

and this is different from the point I will

make on the interest provision, but even if

foreign were to not degree with our position

that this is bad tax policy and tax policy that

is inconsistent with the goals of federal tax

reform and inconsistent with the way that

Florida's tax foreign source income in the

past, even if one disagrees with that position,

there is also a constitutional impediment here,

and that is that if you for the first time tax
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GILTI income and you are a separate reporting

state like Florida, and obviously, I have got

almost half the states are still separate

reporting states in this country, then you

would be taxing the income of foreign

subsidiaries, but not similar income of non

nexus, domestic subsidiaries of the company

that is filing in Florida.  

And really the Craft case from 1992 is

directly on point.  You can't do that, that

would be a violation of the commerce clause by

treating foreign commerce worse than you are

treating domestic commerce.  And even though

the Craft case dealt with foreign dividends,

the principle is the same.

If you are taxing the income of a foreign

subsidiary of a Florida taxpayer and you are

not taxing a similar income of a domestic owned

subsidiary that doesn't have to file in Florida

and do the separate reporting system, that

violates the commerce clause.

So that is my final point on this, is

that, you know, my earlier points were this is

just bad public policy and I think that is why

at the state level, you know, 11 states have
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already decoupled from it, but even if you were

to think that this is good tax policy for

Florida, you are not going to be able to keep

this money, because there is going to be

litigation and the Craft case is very clear

that certainly for a separate reporting state

you can't tax GILTI income because of the U.S.

constitution's commerce laws.

So I will reserve my comments for the

interest expense limitations for your next

section and I really appreciate the opportunity

to speak and I would be certainly glad to

answer any questions either right now or, you

know, in the near future.

MS. EAGLE:  Thank you.  Are there any

additional public comments on this topic?

MR. JACKSON:  Go ahead, Ms. Smith.

MS. SMITH:  Hello, this is Diane Smith at

(inaudible).  I represent what is called the

State Tax After Reform Partnership, the STARP

Partnership.

We represent a collision of 24 of the

largest companies in the world on the issue of

conformity with federal tax reform.

Specifically on GILTI, we echo all of the
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points that COST, that Carl at COST has made.

Specifically we note that Florida has a history

of not taxing foreign incomes.  Florida has

historically had a deduction for subpart (f)

income.

As Carl noted, we think that it is not

necessarily required to have legislation to

exclude GILTI from the tax base at this point

because it is still to subpart (f) income.

Important to note that the Tax Cuts and

Jobs Act commerce report specifically noted

that GILTI is generally treated similarly to

subpart (f) inclusion.  So even the federal

government recognized that it was in many ways

identical to subpart (f).  For those reasons we

think that Florida can administratively exclude

GILTI from the tax base.

We also echo Carl's notes about the --

that it is an extraordinarily complicated

calculation to be made, and as a result of

that, the constitutional problems are also

exacerbated.

I will get to the Craft point in a moment,

but to the extent that Florida decides to

include GILTI in the tax base, there would have
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to be some type of constitutional apportionment

for that GILTI.  Trying to decide when you are

looking at foreign entities that are not

included on an entity by entity basis, but

instead have this complicated netting before

GILTI is calculated and then include it in a

domestic tax base, Florida would have to decide

what portion of each of those entities should

be included in the denominator.

And then because they are netted before

they are included in the tax base there would

have to be additional adjustments that would

need to be made to the denominator.  We think

that this is just too complicated for the

amounts that would be weighed by Florida in

this case.

Finally as COST noted, Florida would be

engaged in probably years of litigation should

GILTI be included in the tax base, because of

the Craft case.  Carl noted that this is a U.S.

Supreme Court case that said that a state

cannot treat foreign income differently than

domestic income.

And in fact, the U.S. Supreme Court has

been even harsher in looking at states that

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    21

FOR THE RECORD REPORTING, INC. 850.222.5491

discriminate against foreign income as opposed

to states that discriminate against purely

domestic income from other states.

We just don't see any way that a state can

include GILTI income and be consistent with the

commerce clause of the U.S. Constitution.  And

thank you, I will have comments on other

provisions as well.

MS. EAGLE:  Thank you.  Are there any

additional comments from the public on this

topic?

MR. HAMILTON:  I want to take this

opportunity to thank Mr. Freedman on behalf of

the Council of State Taxation, and also note

that we received written comments from

Mr. Freedman dated August 20th.  Those can be

found on the Department's CIT Review website.

It is Florida Revenue.com forward slash CIT

Review.

Additionally, thank you, Ms. Smith, for

your comments this morning as well.  I just

want to acknowledge that we also received

written comments from Ms. Smith.  I believe we

received those late last night, early this

morning.  Those will be posted in short order
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so that you can check online for those.  Thank

you.

MS. EAGLE:  Okay, the next topic the

Department will review comments on at this time

is item 12 on your list of current topics under

review by the Department.

The 12th topic under review is the net

interest deduction.  The deduction for interest

expenses is limited to 30 percent of adjusted

taxable income plus business interest income

with special elections available for real

property trades and businesses.

For the first four years after the

enactment of the Tax Cuts and Jobs Act of 2017,

adjusted taxable income is computed without

subtracting depreciation, amortization or

depletion in addition to interest and taxes.

Beginning in 2022, adjusted taxable income

would be decreased by depreciation,

amortization or depletion, thus making the

computation 30 percent of net interest expense

exceeding earnings before interest and taxes.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    23

FOR THE RECORD REPORTING, INC. 850.222.5491

MR. FREEDMAN:  Hi, this is Carl Freedman.

Can you hear me now?

MS. EAGLE:  Yes, we can hear you.

MR. FREEDMAN:  Thank you again, this is

Carl Freedman, vice-president, General Counsel

with the Council on State Taxation.

Appreciate again you taking this one out

of order.  And you know, this is again an

extremely important provision for businesses,

and you know, where COST, since our membership

is larger companies, I am not focusing my

comments on some of the other provisions which

are very important you have under

consideration, but really for larger businesses

operating in Florida, the two most important

provisions are the GILTI one that we just spoke

about and the interest one.

And what I would like to highlight here,

and I did submit this as part of the testimony,

but just to give some highlights of why again

we think this is a provision that Florida, and

for that matter, other states should decouple

from, and I think this one unlike GILTI where

both myself and Diane had mentioned before, I

think that Florida could do something
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regulatory to say the GILTI income is not part

of the Florida Tax Code after linking with the

Federal Income Tax Code as of 2018, it is not

part of the State Tax Code.

This would require decoupling from 163(j)

which is the federal provision and probably has

to be done legislatively.  But the reasons for

why we think decoupling is right public policy

as opposed to conformity with the new

provisions in 163(j), are really similar to the

GILTI one.

And that is whenever you think of the

federal tax policy and it was, you know, a big,

big tax reform that had a lot of different

pieces that were interconnected.  The outcome

at the state level of connecting to this

interest expense limitation is completely

different than the federal outcome, both from

the overall police level and from the

operational level.  

So let me just sort of explain that, you

know, in sort of a high level, but I would be

glad to answer any questions.  The first part

of it is, you know, 163(j) is a significant

base broadner, and in Florida as federally it
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would lead to about a seven percent on average

tax increase per year over the first 10 years

of implementation.  So that is all the

provisions that would affect Florida, you know,

in terms of linking on the corporate side.

Again, I am talking just about the

corporate income tax with the federal tax

reform.  This would be the largest tax increase

on businesses in Florida.  Certainly when the

states, you know, as they are considering these

things and it is exactly why you are having

this hearing here, it is not as if the state,

you know, legislators met or the Governor or

the Department of Revenue met on January 1st,

2018 and said, this is a great way for us to

raise taxes on our businesses, we think they

should be higher.

I mean, this is again just sort of

inadvertent based on the mechanical conformity

with the code and with, you know, Section

163(j).  So again, as an outcome federally this

is completely different because federally

163(j) is just a package of base broadners that

are actually used to offset large tax cuts and

end up with an overall net tax cut for
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corporations at the federal level of 10 percent

as I indicated, whereas since the states like

Florida don't pick up the tax cuts this would

lead to, this would be seven percent, the

largest element of a potential 13 percent

corporate tax increase per year over the first

10 years in Florida if Florida were to conform

with it.

So that is the first part of this that I

think is inconsistent from the state

perspective compared to a federal perspective,

and this is why this is bad tax policy from a

state perspective.

The second inconsistency is that it

clearly this provision, the interest expense

limitation basically saying, you know, if you

borrow a lot you are going to be limited to

roughly 30 percent of that interest, 30 percent

of your income can be offset by that interest

and the rest you're going to have to carry

over.  So this was just a way of not denying

the interest deduction, but just speeding it

out over time.

But it was coupled with another provision

federally, and that was allowing not just the
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50 percent bonus depreciation, but 100 percent

expensing over a five-year period for most of

your capital investments, and that provision

was clearly to encourage, you know, growth,

economic growth through making it easier for

companies to immediately deduct all of their

costs of their capital investment as opposed to

depreciating that over a series of years.

And the reason these two provisions were

together federally was the federal government,

Congress was saying, look, if we are going to

encourage you to invest to make capital

improvements, then we are going to allow you to

deduct your expense loads immediately, we don't

want you borrowing money to pay for those

investments and then deducting all of that

income right away, because that sort of would

be couple dipping in their opinion.

Anyway, a lot of the times I think those

two provisions together make a lot of sense.

The reason I am belaboring this point is that

Florida like most states have already decoupled

from the provision 168(K) of the Internal

Revenue Code that allowed for the accelerated

50 percent bonus depreciation as opposed to
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spreading depreciation over a larger number of

years.  Half of it could be expensed right

away.

This new provision is in that same

provision and Florida by linking the way it

does to the code wouldn't pick up the 100

percent expensing.  So to pick up the tax

increase, the base broadner which is the

interest limitation without also allowing for

the 100 percent expensing is the second element

that is completely inconsistent with both the

federal and how the federal provision operates

in affect.  So that is the second reason why I

think Florida should decouple from 163(j).

And then the final reason is just more of

a complexity reason.  That the way that 163(j)

works is it is intended to be implemented on a

consolidated basis.  You take all of your U.S.

companies enter into a consolidated group, and

the intent is really to limit your interest,

primarily your external interests which are

borrowing from banks, not your sort of internal

loans between companies and stuff, because

those are at least within the federal

consolidated group, those are eliminated.
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When you, and this is no fault of

Florida's of course, but when you implement or

try to implement the same provision in a

separate reporting state where you may have,

likely to have far fewer entities that are part

of the federal consolidated group actually

doing business and filing in Florida, you can

just get some very bizarre complicated results,

and it just depends on who is filing as part of

the federal consolidated group in Florida, what

they are borrowing is.  Do they borrow from

affiliated members?  The internal debt at all

that is limited here.

What the income is for Florida and so

forth.  So the impose of 30 percent limitation

on debt that is filed by Florida companies not

only could actually hurt those companies from

an economic growth and competitive perspective,

but can just lead to very complex and arbitrary

results that have nothing to do with what the

results are at the federal consolidated level.

So really in sum it is those three

reasons.  And again, very similar to the reason

for GILTI that imposition of these provisions

just like they were for GILTI, conformity with
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the interest expense on the (inaudible)

provisions in Section 163(j) leads to, one, a

completely different policy result because you

are not giving the tax cuts, you are just

giving the tax increases.  Leads to a much

different second policy result because you are

not picking up, you are not picking up

100 percent expensing, but you are picking up

the debt limitation.

And then finally it is very, very

difficult to implement in a separate reporting

state, and needless to say, we have no federal

guidance yet on how they're going to implement

this, the kind of guidance that you would need

to provide.

So for all of those reasons there have

already been not as many GILTI, but a number of

states that have decoupled from this interest

provision.  And I just want to highlight

several of them are your neighboring states

that you may be concerned about from sort of a

competitive perspective with other southeastern

states, mainly Georgia, Mississippi and

Tennessee have already decoupled from this

interest expense limitation.
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So again, just to conclude, COST and its

members strongly encourage Florida to decouple

from both the GILTI provision and the interest

expense limitation provision, and not that the

we don't have opinions on some of the other

provisions, but we do think these are the two

most important provisions to businesses that

are creating jobs and making investments in

Florida, and we think you should follow this

suit for many other southeastern states that

have already decided to decouple from these

provisions.

So again I thank you for the time and

certainly would welcome any questions, either

at this time or in the near future.

MS. EAGLE:  Thank you.  Are there any

additional public comments?

MR. JACKSON:  Go ahead, Ms. Smith.

MS. SMITH:  Thank you.  Again, this is

Diane Smith with McDermott on behalf of the

STARP Partnership.  We echo what Carl had said

for COST regarding the decouple from the

interest expense limitation.  We think it does

need to be done legislatively.

As Carl noted at the federal level this
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was a revenue raiser that was intended to be

joined with the immediate expensing.  As the

result of Florida, right now is only following

one of those three items.  It doesn't have the

immediate expensing and it does not have the

reduced rates that the federal level has.

Carl also noted the complexity problems.

I would emphasize that a little bit further.

We don't know yet exactly how the federal

government is going to go about imposing this

interest limitation.  We expect some guidance

from them.

They have suggested that this is going to

be calculated at the federal level on a

consolidated basis, seems to be the intents of

Congress that it is done that way.  As a result

for states like Florida that don't follow

identically the federal consolidated rules, a

taxpayer would have to recalculate the interest

limitation at the state level.

The state would have to decide how that

recalculation is done.  For example, are they

just going to use however the federal

government allocated the interest among the

consolidated group members?  On the other hand,
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are they going to ask a Florida taxpayer to

determine a proforma return as if they were not

calculating consolidated at the federal level?

And then once these determinations are

made you have additional issues, such as at the

federal level you are allowed to carry over

indefinitely unused interest expense in any

particular year.  Well, how does that work at

the state level, particularly at the federal

level because the carry over can be used among

the consolidated group members.

So you might have very different carry

over rules at the state level and the federal

level.  This type of complexity we think is

completely unnecessary because the interest

expense is not married with the lower rate and

the immediate expensing.

As a result of that we think that Florida

should have some type of legislative proposal

to decouple from the interest expense

limitation.  Thank you.

MS. EAGLE:  Thank you.  Are there any

additional public comments on this topic?  We

will now return to the order provided in the

list of current topics under review by the
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Department.

The next topic under review is the

treatment of deferred foreign income upon

transition to a participation exemption system

of taxation.

The Tax Cuts and Jobs Act of 2017 amends

Internal Revenue Code, Section 965 to impose a

one time corporate income tax transition tax on

deferred, untaxed foreign income as if such

income had been repatriated to the United

States in the business' last tax year beginning

before January 1, 2018.

Are there any public comments on this

topic?

MR. HOLCOMB:  Good morning, I am Mark

Holcomb with Dean, Meed & Dunbar in

Tallahassee.  I appreciate the informal

guidance that the Department issued back in

March on repatriation.

I think the Department got the right

answer with the right analysis that

repatriation income is not included in the

Florida tax base.  It was not a federal taxable

income, we don't pick it up from the starting

points.
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I would urge the working group to consider

codifying position, because as we know the

informal guidance the Department issued is not

legal authority that taxpayers can necessarily

rely on.

And I think in the interest of certainty

for taxpayers, in the interest of certainty for

the Department in administering the tax code,

that that position ought to be codified either

in statute or by regulation.

I think it is important also that the

reasoning of that informal guidance be adopted.

And the reason was it is not in the tax base.

Not that it was going to be treated as subpart

(f) income, because if it was treated as

subpart (f) you excluded, you have the expense

add back problem and that would be a

significant tax increase on Florida taxpayers

if the Department were to take that route.

So in sum, I think the analysis and the

tip was correct and I think that is the

position the Department and the working group

ought to codify.  Thank you.

MS. EAGLE:  Thank you.  Are there any

additional comments on this topic?  Are there
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any comments from electronic participants?

MR. FREEDMAN:  Hi, this is Carl Freedman

again from Council on State Taxation.  I would

like to take the opportunity to talk on this

provision as well.

We didn't actually in the COST letter

testimony we sent in comment on this, but I

would like to certainly agree with the prior

speaker, that I think the Department has this

right that Florida has never taxed foreign

dividends in the past.  

And then part of that is for the same

reason that I don't think Florida can tax GILTI

which is it would be a violation of foreign

commerce clause to do so, to tax that type of

an income without taxing some things similar

from a domestic perspective.

But I think there is something more

important than that, and this is where I think

there is a nice linkage with the decoupling

from the GILTI provision.  And that is, is that

Florida has addressed in the past or become

generally by eliminating taxation as most

states have to the water's edge and this is

what most, all states have done for the last,
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you know, 30 years or something.  It has

limited their taxation trying to accurately

reflect what is earned in Florida and not

trying to tax Florida based entities or Florida

taxpayers on what is earned and taxed abroad.

So I think in the case of repatriation and

this is where I point out sort of the arbitrary

nature of conformity with the federal code

which you are rightfully considering right now

is that this is (inaudible) in this case

taxing, you know, de-informed.  So over the

last 30 years this is something that Florida

has never done.

So you don't link to that particular

provision that would pick this up, and there is

only a minority of states that actually do in

that provision.  In the case of GILTI, just

because of the way you arguably might pick up

this new section, 951(a), and I say, arguably,

because I do think you can address GILTI and

decoupling in a regulation, but you pick up

possibly GILTI.

You don't pick up repatriation, but the

reason to decouple from both and I think

rightfully you have already interpreted that
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you are not -- you are not picking up the

repatriation transition tax is because there is

no reason at this point to fundamentally change

the way that Florida is addressing foreign

source income and not subjecting Florida

taxpayers to the tax on their foreign source

income that is taxed, earned and taxed abroad

just because the federal government is changing

the way it is taxing foreign source income.

And as I indicated before, the federal

government is actually likely narrowing the way

they are taxing foreign source income, taxing

less of it, albeit more of it on a current

basis, but less of it overall.  Again, no

reason for Florida to change the way it is

doing what it has done in the past.

So for you to continue to do what you have

done in the past really requires some sort of

guidance on GILTI and/or legislation to make it

clear that you are not conforming to that.

And in the case of I think the

repatriation, I agree with the last speaker

that it is reasonably clear I think that you

don't tax foreign dividends and wouldn't pick

up this provision.  But it wouldn't hurt to
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clarify that by statute so that no taxpayer is

confused about that on a going forward basis.

Again, I thank you for your time in

allowing us to testify.

MS. EAGLE:  Thank you.  Additional

comments on this topic?

MR. JACKSON:  Go ahead, Ms. Smith.

MS. SMITH:  Hi, once again, Diane with the

STARP Partnership.  We echo both of the two

previous speakers regarding the repatriation.

We thank Florida for already issuing guidance

on this, but Florida was a leader in actually

thinking seriously about how their current code

should address the repatriation.

If Florida through their Legislature were

to change on a going forward basis and decide

to tax this 965 income, this would bring up

considerable retroactivity problems.

This was a one time tax, one time

inclusion in income that happened for most

taxpayers for the 2017 tax year.  A few

taxpayers will be included in 2018.  But if

Florida were through future legislative

decision to decide to tax it, it would be

retroactive to 2017, and even worse than that,
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it would be retroactive essentially overruling

guidance the Department has already issued.

So that would bring up considerable due

process problems that could also create

substantial litigation.  Much like the GILTI

that I talked about earlier, the other

constitutional problems are if repatriation

were going to be included in the tax base there

would have to be some type of apportionment

that recognized the foreign entities that

generated this income.

Unlike GILTI, which is on a year by year

analysis, repatriation adds additional

complexity to the apportionment question

because as Carl noted it is going back decades

trying to figure out exactly what is the

appropriate apportionment for income that goes

back decades.

I certainly have not come up with an easy

and accurate way to do that.  And like GILTI,

repatriation suffers from the Craft problem in

that it would tax foreign income very

differently than domestic income.

For those reasons we support what Florida

has already done regarding the guidance it has
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issued and think that is the appropriate

approach.  It would be very nice if we also

sought legislation confirming that.  Thank you.

MS. EAGLE:  Thank you.  Additional

comments on this topic?

The next topic under review is the repeal

of alternative minimum tax.  The Tax Cuts and

Jobs Act of 2017 repeals the federal corporate

alternative minimum tax for taxable years

beginning after December 31st, 2017.

The Act also accelerates the use of

previously earned federal alternative minimum

tax credits by not only allowing these credits

to offset the regular federal corporate income

tax liability, but also by allowing the credit

to be refunded.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

The next topic under review is increases

in the Section 179 expense amount.

Taxpayers may elect to immediately expense

certain business assets rather than

depreciating them overtime.  The Tax Cuts and

Jobs Act of 2017 amends Internal Revenue Code
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Section 179 to increase the deduction from

500,000 to $1 million, and the deduction phase

out from $2 million to $2.5 million.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

The next topic under review is changes to

the net operating loss deduction.  The Tax Cuts

and Jobs Act of 2017 amends Internal Revenue

Code Section 172 to eliminate the two-year net

operating loss carry back for most taxpayers,

extend the carry forward period indefinitely

and limit the amount of net operating loss

deductions that may be claimed in each year to

80 percent of income.

Are there any public comments on this

topic?  Any comments from electronic

participants?

The next topic under review is bonus

depreciation.  The Tax Cuts and Jobs Act of

2017 extends and modifies the additional first

year bonus depreciation deduction through 2026

for most property acquired and placed in

service after September 27th, 2017.

The 50 percent allowance is increased to
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100 percent of property, for property placed in

service before January 1, 2023.  After

December 31st, 2022, the 100 percent allowance

is reduced by 20 percent per calendar year, and

eliminated in 2027.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

The next topic under review is the repeal

of the deduction for domestic production

activities.

Internal Revenue Code Section 199 provided

a reduced tax rate for income from certain

domestic production activities.  The Tax Cuts

and Jobs Act of 2017 repeals the domestic

production activities deduction for taxable

years beginning after December 31st, 2017.

Are there any public comments on this

topic?  Comments from electronic participants?

The next topic under review is base

erosion anti abuse tax.

The Tax Cuts and Jobs Act of 2017 creates

a new base erosion and anti abuse tax in

Internal Revenue Code Section 55(a) which is a

new minimum tax on large corporations with
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significant base erosion payments to related

foreign parties.  The base erosion and anti

abuse tax is in addition to the regular federal

income tax and is calculated on payments made

to related parties.

Are there any public comments on this

topic?  Comments from electronic participants?

The next topic under review is

amortization of research and experimental

expenditures.

The Tax Cuts and Jobs Act of 2017

eliminates the current deduction for Internal

Revenue Code Section 174 expenditures and

requires all domestic research expenditures to

be amortized over a minimum of five years, and

for all foreign research expenditures to be

amortized over a minimum of 15 years.  The

research and development credit is not affected

by the Act.

Are there any public comments on this

topic?  Any comments from electronic

participants?

The next topic under review is the

deduction for dividends received from foreign

corporations.  The Tax Cuts and Jobs Act of
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2017 provides an Internal Revenue Code Section

245(a) that a U.S. corporation that is a

10 percent or more owner of certain foreign

corporations may claim a 100 percent dividends

received deduction for the foreign source

portion of dividends received from that foreign

corporation.

The foreign dividends received deduction

is limited to domestic corporations, not real

estate investment trusts or regulated

investment companies, and may not be included

in the computation of the foreign tax credits.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

The next topic under review was global

intangible low tax income, which we addressed

earlier.

The next topic under review is the

deduction for foreign derived intangible

income.

The Tax Cuts and Jobs Act of 2017 creates

a new provision in Internal Revenue Code

Section 250 that gives domestic corporations

reduced rates of U.S. tax on their foreign
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derived intangible income.

It provides a lower effective tax rate on

high returns related to foreign sales.  The

calculation is similar to global intangible low

tax income, and not returns in excess of

10 percent of fixed assets form the basis of

the calculation.

This is a achieved by providing domestic

corporations a deduction against foreign

derived intangible income subject to certain

limitations of 37.5 percent initially, reduced

to 21.875 percent for tax years beginning after

2025.

At a 21 percent corporate tax rate the

deduction results in effective rates of

13.125 percent and 16.40625 percent

respectively.

Internal Revenue Code Section 250 also

provides a subtraction for 50 percent of global

intangible low tax income and for 50 percent of

Internal Revenue Code Section 78 dividends.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

The next topic under review was the net
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interest deduction which we addressed earlier.

And the final topic under review is

changes to the treatment of capital

contributions.

The Tax Cuts and Jobs Act of 2017 amend

Internal Revenue Code Section 118 to provide

that certain federal, state and local

incentives used to attract companies are

treated as current taxable income to those

businesses rather than deferred capital

contributions.

Are there any public comments on this

topic?  Are there any comments from electronic

participants?

MR. JACKSON:  Go ahead, Ms. Smith.

MS. SMITH:  Thank you.  Once again, this

is Diane submit with STARP Partnership.  For

the capital contributions as noted with some of

the other items that increased the tax base,

this was one of the trade offs at the federal

level for revenue raisers to offset the rate

cut.

As a result this doesn't happen at the

Florida level.  We think it would be

inappropriate for Florida to continue to
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conform with the federal increase in the tax

base.

There is also some inconsistency in states

taxing these capital contributions, while at

the same time providing capital contribution

incentives for companies to expand or to locate

within the state.

So on the one hand you would have Florida

saying, please come to our state to a business,

we will give you these incentives, but once we

give you these incentives we are also going to

tax them.

That is an inconsistency that could make

Florida less competitive than the other states

that choose not to conform.  For these reasons

we think that Florida should decouple from this

federal provision.  Thank you.

MS. EAGLE:  Thank you.  Are there any

additional comments on this topic?  Are there

any public comments on topics not presented by

the Department?  Are there any comments from

electronic participants?

MR. JACKSON:  Go ahead, Ms. Smith.

MS. SMITH:  Thank you.  There is one last

item that we think the Department should
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consider, is that the federal government also

started taxing FDIC premiums for finance

institutions.

It is clear that at the federal level this

was purely a revenue raiser.  There was no

policy reason for starting to include these

premiums in the tax base.  As a result we think

that Florida should look at this provision as

well and consider decoupling from the federal

rule.  Thank you.

MS. EAGLE:  Thank you.  Are there any

additional comments?

On behalf of the Department I want to

thank everyone for participating and sharing

your comments with us.  Your participation is

very helpful during this process.

The Department will hold another public

hearing to receive input on this project later

this year.  Information about the second

meeting as well as the transcript from today's

meeting will be posted on the Department's

website at Florida Revenue.com slash CIT

Review.

Any additional comments you may have after

this meeting may be submitted to CIT Review at

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    50

FOR THE RECORD REPORTING, INC. 850.222.5491

Florida Revenue.com.  All public comments are

posted to the Department's website.

This concludes the meeting.  Thank you.

(Whereupon, the meeting was adjourned.)
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MS. EAGLE:  Good morning.  My name is

Chelsea Eagle.  I will be the moderator for

today's meeting.  My role as moderator is to

preside in a neutral fashion.  I'm joined by

Mark Hamilton, the Department's General

Counsel, and Anthony Jackson, who will serve as

our technical assistant.

Today is October 24th, 2018, and this is a

public meeting scheduled under subsection (1)

of section 120.525, Florida Statutes.  This

meeting is held pursuant to Section 3 of

Chapter 2018-119, Laws of Florida.

The purpose of this meeting is to allow

interested parties to present comments on the

impact of the federal Tax Cuts and Jobs Act of

2017 on Florida Corporate Income Tax and on

Florida businesses.

The Department previously identified 13

topics from the Tax Cuts and Jobs Act of 2017

with the potential to have a significant impact

on Florida.  These topics were originally

presented at the August 22nd, 2018 public

meeting.  A fourteenth topic was added before

this meeting based on comments from the public.

A list of the topics, along with copies of the
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agenda and Section 3 of 2018-119, Laws of

Florida, are available at the front of the

room.  For electronic participants, they are

also posted with today's agenda on the

Department's website at

floridarevenue.com/CITReview.

We will take comments on each agenda item

from anyone present.  For anyone present, we

ask that you step up to the podium when you

want to speak on an agenda item.  Please tell

us your name and whom you represent.

I will now ask Anthony Jackson to explain

the process that we will use for taking

electronic comments on the agenda items.

MR. JACKSON:  Good morning, ladies and

gentlemen.  If you are attending this meeting

using the option "Telephone with AUDIO PIN" and

you have a question or a comment, send an email

to CITReview@floridarevenue.com to let me know

you wish to speak.  We will address you by name

and unmute your phone when it is your turn to

speak.

If you are using the option "Telephone

with NO AUDIO PIN," you must email your

question or comment directly to
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CITReview@floridarevenue.com.  Please use the 

subject line, "October 24 meeting."  For the 

comment, we ask that you add your name and whom 

you represent and your email.  We will read 

your comment out loud, and the court reporter 

will enter it into the record. 

If you are attending this hearing using 

your computer, raise your hand using the icon 

on the Grab Tab, left of your control panel, 

and we will address you when it is your turn to 

speak.  Please state your name and whom you 

represent, and the court reporter will enter it 

into the record along with your question or 

comment.  If you experience difficulty, use the 

quick "chat" option to send me a message.  

MS. EAGLE:  All visitors need to wear a 

public meeting badge while in the building.  

Please return it when the meeting is finished.  

If there is an emergency evacuation, we will 

walk together to the evacuation zone for your 

safety.  Please mute or turn off any cell phone 

ringers or other noisemaking devices.  

Thank you.  

Our first agenda item is an overview of 

the Florida Corporate Income Tax Review 
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Project, which was created in 2018-19, Laws of 

Florida.

During the 2018 legislative session, the 

Florida Legislature recognized that federal tax 

law changes made by the Tax Cuts and Jobs Act 

of 2017 (Public Law 115-97) would have 

significant effects on Florida corporate income 

tax and taxpayers when it is fully implemented.  

To better understand these effects, the 

Department of Revenue was directed to examine 

how the Act will affect the state corporate 

income tax as a result of the state's adoption 

of the 2018 Internal Revenue Code.  

Chapter 2018-119, Laws of Florida, 

provides guidance on how the examination is to 

be conducted and requires a final report to be 

submitted to the Governor, President of the 

Senate, Speaker of the House of Representatives 

and the chairs of the appropriate legislative 

committees by February 1, 2019.  The 

examination includes review of IRS guidance, 

external analyses, and the gathering of public 

comments through a public input process and 

public meetings, like the one being held today.

The chapter law also required the 
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Department to provide a status report on 

August 3rd, 2018, and requires the Department 

to provide another status report on November 

16th, 2018, to the chairs of the appropriate 

legislative committees.  The first status 

report is available on the Department's CIT 

Review webpage.  

Our second agenda item is to accept public 

comments on each of the fourteen current topics 

under review.  The topics are listed in the 

order they appear in the Department's August 

3rd, 2018 status report, with the recently 

added topic at the bottom of the list.  I will 

give a brief explanation of each topic and then 

open the floor for public comment.  When you 

come forward to give comments, we ask that you 

begin by stating your name and whom you 

represent.  

At the last meeting, certain topics 

received more public interest than others.  To 

facilitate comments on the most popular topics, 

the Department will take some items out of 

order and receive comments on them now.  The 

first item we will receive comments on is 

Number 14 on your list of current topics under 
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review by the Department.  This new topic is 

Like-Kind Exchanges (also known as 

"ten-thirty-one exchanges").  

The Tax Cuts and Jobs Act of 2017 amends 

Internal Revenue Code section 1031 to limit the 

nonrecognition of gain in like-kind exchanges 

to exchanges of real property not held 

primarily for sale.  As under pre-enactment 

law, real property located in the US is not 

considered like-kind to real property located 

outside the US.  

Effective January 1, 2018, exchanges of 

machinery; equipment; vehicles; art work; 

collectibles; patents and other intellectual 

property; and intangible business assets no 

longer qualify for like-kind exchange 

treatment.  

Are there any public comments on this 

topic?

MR. HOGAN:  Good morning.  My name is 

Steven Hogan, I'm with the Ausley McMullen Law 

Firm.  

With regard to this topic on 1031 

exchanges, we submitted written comments 

yesterday.  I know they haven't been put up on 
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the website, but I hope you all have gotten 

them.  And mostly we'll defer to written 

comments, but I'll just give a quick overview 

of what's in those written comments just for 

sake of summarizing the issues.  And I don't 

know if the Department is offering questions to 

people that are giving public comments, but if 

there are any, I'd be happy to address any that 

might come up.  

So, as you said, the Tax Cuts and Jobs Act 

eliminated the 1031 exchanges for tangible 

property and intangible property used in a 

trader business.  This comment that we have 

here today is mostly focussed on the tangible 

property issue.  So a company that sells 

tangible personal property that was used in 

their trader business, could formulate, avoid 

recognizing any gain on the sale of that 

property, if they were replacing that property 

with like-kind property and buying it, they 

would be following the 1031 regulations.  So 

that was how it used to be.  But with the 

change, with the Tax Cuts and Jobs Act, the 

1031 exchange process was eliminated for 

tangible property.  So that's no longer 
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something that can be used for anything other 

than real property.  So now what that means for 

taxpayers is that taxpayers that have been in 

the business routine, shall we say, of selling 

the tangible personal property or tangible 

property that they were using in their business 

and then replacing it with new tangible 

property to also be used in a business, now 

they're in a situation where they have to all 

of a sudden recognize gain on the sale of their 

old property.  And they can't avoid the 

recognition of it under 1031 as they always 

could since that section has been in place.  

Now, that means that they have a bubble of 

gain, essentially that was unexpected, now that 

they have to deal with.  

At the federal level, the 1031 issue that 

I've just described is offset somewhat by the 

fact that the Tax Cuts and Jobs Act has 

also given taxpayers a new bonus appreciation 

amount where when a taxpayer purchases new 

property to be used in a trader business, they 

can take a depreciation deduction worth up to 

100% of what they paid for that replacement 

property.  So what this means in effect is that 
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a company that sells their old property, that 

sells their old property, they're going to have 

to recognize gain on that -- on that sale of 

the old property, but they can also wipe it out 

with the deduction.  Let's say that they're 

selling property and replacing it one-to-one 

with new property, that presumably it costs 

more than the stuff that they just sold because 

it was -- the stuff was older, Right, so 

they're able to wipeout at the federal level 

all this unexpected gain that would have of 

otherwise had existed.  So there is no real 

bubble problem of tax liability at the federal 

level.  

Now, when you drop down to the Florida 

level, though, there's an issue because in the 

Florida Statutes in 220.13, the Florida 

Statutes instruct taxpayers when they're 

calculating their Florida corporate income tax 

liability, that any bonus depreciation that 

they took under section 168(k) of the Internal 

Revenue Code, has to be added back into their 

Florida corporate income tax base.  So all the 

bonus depreciation that they may have used to 

wipeout the unexpected gain at the federal 
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level, has to be added back in.  So they can't

take that bonus depreciation at the Florida

level.

What they can take in that same section of

220.13, what they can take is one seventh of

the bonus depreciation amount that they would

have otherwise taken.  So instead of the 100%,

they can take one seventh of 100%.  So they can

cut the gain down that they're recognizing on

the sale of the old property.  They can cut it

by one seventh.  And then in year 2, they can

use another one seventh; year 3, one seventh;

all the way up for seven years.  So it's not

like this bonus depreciation deduction goes

away.  It's just stretched out.  It's a timing

issue.  So that creates a problem at the

Florida level for such taxpayers in this

situation, this unexpected situation where they

have a bubble of tax liability at the Florida

level right now that they can't offset with the

bonus depreciation or, frankly, anything else.

Well, let's cap it at the bonus depreciation

and not worry about extraneous factors.

So that means the taxpayers in this

situation are going to face a serious cash flow
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issue because all of a sudden, they have this

surprise liability in Florida that they're

going to have to pay in cash money to the

Florida Department of Revenue.

Now, is this something that can be fixed

by the Department internally?  I don't think

so.  I think it's a statutory fix that would

need to be done because the statute says very

clearly that this one seventh depreciation

issue is the way things are done in Florida,

and the Department can't rewrite the statute,

of course.  But in the report to the

legislature, we hope that the Department of

Revenue would raise this issue so that the

legislature is inclined to take action on this

issue.  They will at least have input from the

Department.

I think that concludes my comments unless

there are any questions, if you all are

offering questions.

MR. HAMILTON:  I have no questions.  I

want to thank you for your comments.  And just

for everybody's benefit, I will confirm that

the Department did receive your written

comments yesterday, and those are in the
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process of being posted.  For anyone that's 

interested, they will be posted later.

MR. HOGAN:  Thank you.

MS. EAGLE:  Thank you.  

Are there any additional comments from the 

public?

(No response.)

Are there any comments from electronic 

participants?

(No response.) 

The next topic the Department will receive 

comments on is number 10 on your list of 

current topics under review by the Department.  

The tenth topic under review is Global 

Intangible Low-Taxed Income.  

The Tax Cuts and Jobs Act of 2017 creates 

Internal Revenue Code section 951A, which 

imposes a tax on the global intangible 

low-taxed income of certain US taxpayers and 

their affiliates for tax years beginning on or 

after January 1st, 2018.  Global intangible 

low-taxed income is included in a company's 

gross income and generally treated in a manner 

similar to Subpart F income, with certain 

deductions and exemptions.  
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Are there any public comments on this 

topic?  

MS. O'CONNOR:  Good morning.  My name is 

Victoria O'Connor, and I'm Senior Tax Counsel 

here on behalf of Anheuser-Busch Companies.

Prior to the enactment of Federal Tax 

Reform, Florida earnings were either taxed 

through the Subpart F rules as a deemed 

dividend or when earnings were paid back into 

the United States with an actual dividend.  In 

both instances the federal tax was offset by 

foreign tax credits to avoid double taxation.  

Typically, states like Florida limited their 

taxation to income earned domestically.  

Foreign income was generally considered outside 

the purview of a state's jurisdiction to tax, 

thus, states generally decoupled from Subpart F 

provisions and provided dividend received 

deductions for dividends from foreign 

corporations.  Florida was no exception.  

With federal tax reform, in an effort to 

shift to a quasi-territorial regime, Congress 

enacted Section 951A to function as a minimum 

tax on global income.  It created a new 

category of income called Global Intangible 
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Low-Taxed Income, otherwise known as GILTI, 

such that a tax of at least 13% was paid on 

certain foreign earnings.  Mechanically to 

achieve this minimum effect of tax, 50% of the 

controlled form corporation's foreign taxable 

income is reduced by 80% of the foreign tax 

credit used.  Florida does not recognize, nor 

use foreign tax credits.  Use of foreign tax 

credits was unnecessary given Florida's 

historic approach to only taxing domestic 

income.  Without the utilization of foreign tax 

credits, Florida will therefore include 50% of 

foreign income in the Florida tax base 

regardless of how that income is taxed in the 

foreign jurisdiction.  Conforming to the GILTI 

provisions is problematic for several reasons 

and would result in an unprecedented expansion 

of the Florida tax base to include foreign 

earnings.  

First, this would be a break with 

Florida's longstanding approach of only taxing 

domestic earnings of corporations that have a 

connection or a nexus with the state.  Under 

its own definition, GILTI does not include 

income of controlled foreign corporations that 
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is effectively connected with the United 

States.  As such, GILTI will always be foreign 

income that has no nexus with the state.  

Moreover, a state tax on foreign income, like 

this one, is likely prohibited by the foreign 

Commerce Clause under US Supreme Court decision 

in Kraft General Foods versus The Iowa 

Department of Revenue and Finance.  This 

decision prohibits a state from taxing foreign 

earnings differently than they would tax 

domestic earnings, if similarly situated.  By 

conforming to GILTI, Florida will be taxing 

foreign earnings with no nexus; whereas, 

similar domestic earnings with no nexus in 

Florida would remain untaxed.  

Second, because Florida does not recognize 

foreign tax credits, it would only be 

conforming to a portion of the federal GILTI 

calculation.  This results an inclusion of 

income that has already been subject to foreign 

taxation offering higher tax rates.  For this 

reason, the state's application of GILTI would 

be inconsistent with the intent and limitation 

of the GILTI rule.  The resulting tax would 

violate fundamental principles of taxation 
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aimed to prevent double taxation.  From a

federal tax perspective, GILTI is similar to

Subpart F income, including being treated as a

deemed dividend, included on schedule C in the

federal income tax return and reported as a

dividend.  Conforming to GILTI would treat

similar provisions asymmetrically by not

allowing Florida's standard dividends received

deduction to apply.  Similar to other sections,

section 163(j), which we'll talk about shortly,

GILTI expands tax base as a paid for to allow

significant reduction in the corporate income

tax rate.  Absent such a reduction in Florida's

own corporate tax rate, conforming to GILTI is

merely an increase in corporate taxes in the

state.

For these reasons we strongly urge the

state to completely decouple from GILTI.

Thank you.

MS. EAGLE:  Thank you.

Are there any additional comments from the

public?

(No response.)

Are there any comments from electronic

participants?
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MR. JACKSON:  You go ahead, Ms. Quinn.

MS. QUINN:  Hi, my name is Katie Quinn.  I 

am a lawyer in the firm McDermott, Will & 

Emery, and I'm here on behalf of the STAR 

Partnership.  

I wanted to echo Ms. O'Connor's comments 

on Florida's decoupling from GILTI.  And I just 

wanted to add a few other comments.  

First, the STAR Partnership has made a 

written comment back in September, and Diann 

Smith from the STAR Partnership attended the 

last public hearing and made comments, but I 

won't repeat hers.  But we do reemphasize 

those.  But I do have a few additional 

comments.  

So, as Victoria said, Florida does provide 

a dividend received deduction for foreign 

dividends including traditional Subpart F 

income.  Now, for federal purposes, again as 

Victoria said, GILTI is treated similar to 

subpart F income, and subpart F income for most 

federal tax purposes are treated like a 

dividend.  

And I just wanted to address IRS's forms 

that were recently released.  And on the draft 
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form, the IRS provides that GILTI is reported 

as a dividend on schedule C of the 1120, which 

sort of indicates and emphasizes that the IRS 

considers subpart F income --  I'm sorry -- the 

IRS considers GILTI to be a dividend, so 

Florida should also considered GILTI to be a 

dividend that's subject to the 100% DRD.  

And my second comment is that since our 

last meeting, South Carolina has also decoupled 

from the GILTI provision.  So Florida's 

neighboring states, Virginia, North Carolina, 

South Carolina and Georgia, all decoupled or 

provide a dividend received deduction for GILTI 

income.  

Now, I also just wanted to clear up some 

misconceptions that, you know, I sort of heard 

in the tax world recently, that, you know, a 

bunch of states -- I think I've heard 15 states 

do tax GILTI.  And I don't know where that 

information is coming from, but that's 

completely wrong.  There is very few states 

that have actively decided to tax a material 

portion.  The rest of the states have a DRD 

that, you know, that could apply.  If the state 

hasn't spoken on it, a lot of tax departments, 
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the Department of Revenue, are coming out and 

saying that GILTI is a dividend treated subject 

to the state's DRD; thereby, excluding the 

GILTI from the state tax base.  So I just 

wanted to clear up any misconception that 

states are actively, you know, pulling out and 

trying to tax GILTI because that's just not the 

case.  Thank you.

MS. EAGLE:  Thank you.  

Are there any additional comments?  

(No response.)

The next topic the Department will receive 

comments on is item 12 on your list of current 

topics under review by the Department.  

The twelfth topic under review is the Net 

Interest Deduction.  

The deduction for interest expenses is 

limited to 30% of "adjusted taxable income" 

plus business interest income, with special 

elections available for real property trades 

and businesses.  For the first four years after 

the enactment of the Tax Cuts and Jobs Act of 

2017, adjusted taxable income is computed 

without subtracting depreciation, amortization, 

or depletion in addition to interest and taxes.  
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Beginning in 2022, adjusted taxable income will

be decreased by depreciation, amortization, and

depletion, thus making the computation 30% of

net interest expense exceeding earnings before

interest and taxes.

Are there any public comments on this

topic?

MS. O'CONNOR:  Hello again.  This is

Victoria O'Connor, Senior Tax Counsel on behalf

of Anheuser-Busch Companies.

Section 163(j), as amended by the Federal

Tax Reform, limits a taxpayer's ability to

deduct interest borne expenses to 30% of

adjusted taxable income.  The result of this

provision and isolation is to raise the cost of

borrowing to the taxpayer.

For capital-intensive companies, the most

immediate consequence of these increased

borrowing costs will be to limit the ability to

invest in new projects.  Congress's rationale

in limiting the interest deductibility was to

offset the significant reduction in the federal

corporate tax rate from 35% to 21%, as well as

the immediate expensing provisions of newly

deployed assets.  Florida has enacted no
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similar offsets.  The corporate tax rate 

remains the same, and Florida typically has 

decoupled from bonus depreciation.  By 

conforming to section 163(j), Florida is simply 

implementing a tax increase on business and 

investment in state.  

Costs recent -- the coalition -- excuse 

me.  Costs recently noted that the provision 

alone is estimated to increase the Florida 

Corporate tax base by an average of more than 

7% over the next ten years.  This was part of a 

study that ELI put together looking at the 

impact of federal corporate tax reform on the 

states.  This puts Florida at a disadvantage 

with its neighbors in the southeast.  States 

such as Georgia, Tennessee, South Carolina and 

Mississippi have elected not to conform with 

federal tax reform on section 163(j), and we 

invite Florida to do the same.

Unfortunately, when coupled together, the 

adoption of the GILTI provisions spoke about 

before and section 163(j), is going -- will 

render Florida a less attractive place for 

business investment.  In light of this, many 

states have opted out of these provisions.  
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You've heard the states mentioned, including 

other states in the southeast region such as 

Georgia, Kentucky, North Carolina and South 

Carolina.  Conforming to these two provisions 

would make Florida an outlier resulting in a 

competitive disadvantage with its closest 

neighbors.  Florida, though, can remain 

competitive and cover any budget shortfalls 

without having to raise taxes from new 

provisions.  The ELI study also mentioned that 

the entire -- the -- conforming to the entire 

federal tax reform will -- is increased -- will 

increase the tax base and tax collections by 

about 13% for Florida, which is above the 

general average that ELI discussed.  The 

section 163(j) GILTI provisions make up only a 

portion of that 13%.  

For the reasons cited above, we strongly 

urge the legislative body to completely 

decouple from both of these provisions.  In 

doing so, we believe Florida will reaffirm its 

widely recognized reputation as a state that 

aligns its tax policies with international 

norms and keep the state competitive for local 

growth and investment for years to come.  
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Thank you.

MS. EAGLE:  Thank you.  

Are there any additional comments from the 

public?  

MR. GOLDMAN:  Good morning.  I'm Bob 

Goldman with Dean Mead Law Firm here in 

Tallahassee.  

I hope you don't mind.  I just wanted to 

ask a question.  After listening to comments 

here today and looking at comments that you've 

received in the past at the last workshop, 

you've gotten some pretty persuasive arguments 

for decoupling this -- this new interest 

deduction limitation, and I'm -- from this 

interest deduction limitation.  And I'm 

wondering if either from comments you've 

received or your internal discussions, if any 

policy position has been identified which would 

support incorporating the same limitation in 

Florida.  

MR. HAMILTON:  Today's workshop is for 

receiving public comments.  We're still in the 

process of taking public comments.  Obviously, 

one of the things that's most important to the 

Department is we don't dictate tax policy.  
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That's for the legislature to determine.  We're 

in the process of finalizing our next status 

report, which is due on the 16th, and we're 

taking additional comments at this time.  So 

thank you for any comments you'd like to 

provide us. 

MR. GOLDMAN:  Okay.  Well, I thought I 

read that we could ask questions.

MR. HAMILTON:  Today's not for questions.

MR. GOLDMAN:  Okay.  All right.  Thank 

you.

MR. HAMILTON:  Thank you.

MS. EAGLE:  Thank you.  

Are there any additional comments from the 

public?  

(No response.)

Are there any comments from electronic 

participants?  

MR. JACKSON:  Go ahead, Ms. Quinn.  

MS. QUINN:  Thank you.  This is Katie 

Quinn again from the firm McDermott, Will, 

Emery on behalf of the STAR Partnership.

Again, I want to echo Victoria's comment 

that decoupling from 163(j) will keep Florida 

competitive, a competitive state for 
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businesses.  Florida's neighboring states,

Georgia most recently, South Carolina and

Tennessee, have affirmatively decoupled from

163(j), and, you know, there are more

states -- most other states that have not

enacted legislation in response to federal tax

reform.  So, you know, we think it's likely

that a lot more states will ultimately decouple

in next year's legislative session.

The other issue in Florida that we

emphasis in our -- the comments that were

submitted on September 17th, and that Diann

discussed at the last meeting, is that

conforming to 163(j) will create significant

complexities, particularly because Florida is

generally a separate return state.  The

taxpayers each file -- every -- you know, every

entity each file its own return, unlike the

federal consolidated return where the

corporations file as a group, so this will

create just complexities computing whether an

interest loan exists, how the suspended

interest is carried forward by each individual

taxpayer.  And I think that this is something

that if Florida is going to conform to 163(j),
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that the tax department will have to really 

consider how this can be fairly administered, 

and it still creates real complexities.  

So, again, like, you know, this is what 

other states have been considering, Georgia, 

South Carolina, when they've decided to 

decouple, just, you know, the real 

complexities.  So we would urge Florida to 

follow in their footsteps and decouple as well.

MS. EAGLE:  Thank you.  

Are there any additional comments?

(No response.)

We will now return to the order provided 

in the list of current topics under review by 

the Department.  

The next topic under review is the 

Treatment of Deferred Foreign Income Upon 

Transition to a Participation Exemption System 

of Taxation.

The Tax Cuts and Jobs Act of 2017 amends 

Internal Revenue Code section 965 to impose a 

one-time transition tax on deferred (untaxed) 

foreign income as if such income had been 

repatriated to the United States in the 

business's last tax year beginning before 
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January 1, 2018.

Are there any public comments on this 

topic?  

(No response.)

Are there any comments from electronic 

participants?

(No response.)

The next topic under review is the Repeal 

of Alternative Minimum Tax.

The Tax Cuts and Jobs Act of 2017 repeals 

the federal corporate alternative minimum tax 

for taxable years beginning after December 31, 

2017.  The Act also accelerates the use of 

previously earned federal alternative minimum 

tax credits by not only allowing those credits 

to offset the regular federal corporate income 

tax liability, but also by allowing the credit 

to be refunded.  

Are there any public comments on this 

topic?

(No response.)

Are there any comments from electronic 

participants?

(No response.) 

The next topic under review is Increases 
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in the Section 179 Expense Amount.  

Taxpayers may elect to immediately expense 

certain business assets rather than 

depreciating them over time.  The Tax Cuts and 

Job Acts of 2017 amends Internal Revenue Code 

section 179, to increase the deduction from 

$500,000 to $1 million and the deduction 

phase-out from $2 million to $2.5 million.

Are there any public comments on this 

topic?  

(No response.) 

Any comments from electronic participants?

(No response.)  

The next topic under review is Changes to 

the Net Operating Loss Deduction.  

The Tax Cuts and Jobs Act of 2017 amends 

Internal Revenue Code section 172 to eliminate 

the two-year net operating loss carryback for 

most taxpayers, extend the carryforward period 

indefinitely, and limit the amount of net 

operating loss deduction that may be claimed in 

each year to 80% of income.  

Are there any public comments on this 

topic?

(No response.) 
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Any comments from electronic participants?

(No response.)  

The next topic under review is Bonus 

Depreciation.

The Tax Cuts and Jobs Act of 2017 extends 

and modifies the additional first-year bonus 

depreciation deduction through 2026 for most 

property acquired and placed in service after 

September 27th, 2017.  The 50% allowance is 

increased to 100% for property placed in 

service before January 1, 2023.  After December 

31, 2022, the 100% allowance is reduced by 20% 

per calendar year and eliminated in 2027.  

Are there any public comments on this 

topic?  

(No response.) 

Any comments from electronic participants?

(No response.) 

The next topic under review is the Repeal 

of the Deduction for Domestic Production 

Activities.  

Internal Revenue Code section 199 provided 

a reduced tax rate for income from certain 

domestic production activities.  The Tax Cuts 

and Jobs Act of 2017 repeals the domestic 
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production activities deduction for taxable 

years beginning after December 31, 2017.  

Are there any public comments on this 

topic?

(No response.) 

Any comments from electronic participants?

(No response.) 

The next topic under review is Base 

Erosion Anti-Abuse Tax.

The Tax Cuts and Jobs Act of 2017 creates 

a new base erosion anti-abuse tax in Internal 

Revenue Code section 59A, which is a new 

minimum tax on large corporations with 

significant base erosion payments to related 

foreign parties.  The base erosion and 

anti-abuse tax is assessed in addition to the 

regular federal income tax and is calculated on 

payments made to related entities.  

Are there any public comments on this 

topic?

(No response.)

Any comments from electronic participants?

(No response.) 

The next topic under review is 

Amortization of Research and Experimental 
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Expenditures.  

The Tax Cuts and Jobs Act of 2017 

eliminates the current deduction for Internal 

Revenue Code section 174 expenditures, and 

requires all domestic research expenditures to 

be amortized over a minimum of five years and 

for all foreign research expenditures to be 

amortized over a minimum of fifteen years.  The 

Research and Development Credit is not affected 

by the Act.  

Are there any public comments on this 

topic?

(No response.) 

Any comments from electronic participants?

(No response.)  

The next topic under review is the 

Deduction for Dividens Received from Foreign 

Corporations.  

The Tax Cuts and Jobs Act of 2017 provides 

in Internal Revenue Code section 245A that a US 

corporation that is a 10% or more owner of a 

foreign corporation may claim a 100% 

dividends-received deduction for the foreign 

source portion of dividens received from that 

foreign corporation.  The foreign 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

dividens received deduction is limited to 

domestic corporations (not including Real 

Estate Investment Trusts or Regulated 

Investment Companies) and may not be included 

in the computation of the foreign tax credit.  

Are there any public comments on this 

topic?  

(No response.) 

Any comments from electronic participants?

(No response.) 

The text topic under review was Global 

Intangible Low-taxed Income, which we addressed 

earlier.  

The next topic under review is the 

Deduction for Foreign-Derived Intangible 

Income.  

The Tax Cuts and Jobs Act of 2017 creates 

a new provision in Internal Revenue Code 

section 250 that gives domestic corporations 

reduced rates of US tax on their 

foreign-derived intangible income.  It provides 

a lower effective tax rate on high returns 

related to foreign sales.  The calculation is 

similar to Global Intangible Low-Taxed Income 

in that returns in excess of 10% of fixed 
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assets form the basis of the calculation.

This is achieved by providing domestic 

corporations a deduction against 

foreign-derived intangible income (subject to 

certain limitations) of 37.5% initially, 

reduced to 21.875% for tax years beginning 

after 2025.  At a 21% corporate tax rate, the 

deduction results in effective rates of 13.125% 

and 16.40625% respectively.  Internal Revenue 

Code section 250 also provides a subtraction 

for 50% of Global Intangible Low-Taxed Income 

and for 50% of Internal Revenue Code section 78 

dividends.  

Are there any public comments on this 

topic?

(No response.) 

Any comments from electronic participants?

(No response.) 

The next topic under review was the Net 

Interest Deduction, which we addressed earlier.

The final topic under review is Changes to 

the Treatment of Capital Contributions.  

The Tax Cuts and Jobs Act of 2017 amends 

Internal Revenue Code section 118 to provide 

that certain federal, state and local 
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incentives used to attract companies are 

treated as current taxable income to those 

businesses rather than deferred capital 

contributions.  

Are there any public comments on this 

topic?

(No response.) 

Any comments from electronic participants?  

MR. JACKSON:  Go ahead, Ms. Quinn.

MS. QUINN:  Hello.  This is Katie Quinn 

again from McDermott, Emery on behalf of the 

STAR Partnership.  

We wanted to again emphasis our written 

comments that conforming to IRC section 118 as 

amended by the Tax Cuts and Jobs Act 

effectively would impose tax on contributions 

by governmental entities and civic groups that 

are designed to attract and obtain businesses.  

If Florida wants to use the incentive to 

attract and obtain businesses, it imposes tax 

on those effected, significantly reduces the 

effectiveness of such policy, and recently 

South Carolina decoupled from section 118, 

thereby, making South Carolina a more 

competitive state than Florida.  And as we 
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discussed the last time, Tennessee, South

Carolina and Mississippi have all decoupled.

And there's another provision where, you know,

states are still thinking about it, so we think

next year it's likely that additional states

will decouple from IRC section 118.

MS. EAGLE:  Thank you.

Are there any additional comments from the

public?

(No response.)

As we addressed topic fourteen, Like-Kind

Exchanges, earlier, this concludes the

discussion of topics currently under review by

the Department.

Are there any public comments on topics

not presented by the Department?

MR. BROWN:  Good morning.  French Brown

with Dean Mead here in Tallahassee.

Just a couple of procedural questions or

comments.  One is obviously addressing this is

the second public workshop that was required

under the law for the Department to handle.  I

know that I've had a lot of questions from

clients, and I'm sure the public would be very

interested to know when the Department is going
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to stop accepting written comments.  Obviously,

the report is due February 1st.  There's going

to have to be some deadline.  But if the

Department can provide guidance to the public

about when those comments need to be in, as

people are still formulating their comments and

getting them to the Department.

The second question is, one of the other

requirements in the report is that the

Department conduct an estimate for the

potential fiscal impact for each one of these

14 issues.  I'm sure the public would be very

interested to hear how the Department

anticipates maybe formulating that, to be able

to put that and what that process is going to

look like, if there's going to be public

involvement and so on for that portion of the

report.

Thank you.

MR. HAMILTON:  Thank you.

MS. EAGLE:  Are there any additional

comments from the public?

(No response.)

Any comments from electronic participants?

(No response.)
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On behalf of the Department, I want to 

thank everyone for participating and sharing 

your comments with us.  Your participation is 

very helpful during this process.  

The transcript from today's meeting will 

be posted on the Department's website at 

floridarevenue.com/CITReview as soon as it is 

received.  It normally takes about two weeks 

from the meeting to be transcribed.  

Any additional comments you may have after 

this meeting may be submitted to 

CITReview@floridarevenue.com.  All public 

comments are posted to the Department's 

website.

This concludes the meeting.  

(Whereupon, the meeting was adjourned at 

9:43 a.m.)
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C E R T I F I C A T E

STATE OF FLORIDA )

COUNTY OF LEON   )

I, Doreen Mannino, Court Reporter, do

hereby certify that I was authorized to and did report

in stenotypy and electronically the foregoing

proceedings, and that the foregoing pages constitute a

true and correct transcription of my recording thereof.

IN WITNESS WHEREOF, I have hereunto affixed

my hand the 10th day of November 2018 at Tallahassee,

Leon County, Florida.

_____________________________
Doreen M. Mannino
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Debbie Longman

From: 

Sent: 

To: 

Subject: 

Beomseok Seo <beomseok.seo@gmail.com> 

Saturday, May 5, 2018 4:56 PM 

CITReview 

Re: Florida Corporate Income Tax Review 

Doesn't help small businesses at all with higher rate ... mostly good for big corporations. 

On Thu, May 3, 2018 at 10:25 AM, e-Mail Subscription Administrator <webmail@floridarevenue.com> wrote: 

In response to Chapter 2018-119, Laws of Florida, the Florida Department of Revenue is conducting research on the 

impact of the federal Tax Cuts and Jobs Act of 2017 on Florida businesses and the Florida Corporate Income Tax. The 

Department of Revenue is currently soliciting public comments on this topic. If you would like to provide feedback on 

the effect of the Tax Cuts and Jobs Act of 2017, please visit the Department's Corporate Income Tax Review web page. 

Additional information is provided through the web page, including links to relevant materials and specific information 

about how to contact the Department to submit comments. 

Florida Department of Revenue, SOSO W Tennessee St Bldg L, Tallahassee, FL 32399-
0112 

Best regards, 

B. Ben Seo

919-809-2776

SafeUnsubscribe'" beomseok.seo@gmail.com 

Forward email I !m_dat Profile I About our service provider 

Sent by webm.e.i!@floridarevenue.com in collaboration with 

Try it free today 
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Debbie Longman 

From: 

Sent: 
John Mascaro, CPA <john.mascaro@saltmarshcpa.com> 
Wednesday, May 16, 2018 4:56 PM 

To: CITReview 
Subject: TCJA FL Comments 

Corporate Income Tax Review 

c/o Director of Legislative and Cabinet Services 

Department of Revenue 

P.O. Box 5906 

Tallahassee, Florida 32314-5906 

To Whom It May Concern: 

While not specifically impacted by the Tax Cuts & Jobs Act we would hope and presume that for purposes of the 

Florida corporate income tax return F-1120, an Other Subtraction will be permitted for the federal employment 

retention wage credit afforded as result of hurricanes or other storms that impacted Florida taxpayers who closed 

down their offices due to the storm(s), yet retained Florida workers on their payroll during that time. As you know, 

for federal purposes, taxpayers generating such employment related federal tax credits must also reduce the federal 

deduction for wages/salaries for the year generated for federal purposes and thereby increases federal taxable 

income (the starting point for the Florida F-1120 return) income tax computation. As you are surely also aware, the 

federal employment retention credit, while similar to other federal employment credits, is a new credit and is why 

we raise the issue. 

Not to allow a Florida Other Subtraction for the federal employment retention credit would seem contrary to the 

spirit of the Florida statute and Regulations in this regard which also allows for a Florida Other Subtraction, for 

example, in the case of Work Opportunity Tax Credits. 

Just hoping to point this out unless it has already been addressed. 

Best regards and respectfully submitted, 

John Mascaro 

John Mascaro, CPA I Technical Director, Tax Research and Planning 

Saltmarsh 
Saltmarsh, Cleaveland & Gund 

CERTIFIED PUBLIC ACCOUNTANTS AND CONSULTANTS 

(800) 477-7458 I saltmarshcpa.com

CONFIDENTIALITY; 

This e-mail message (a11d any associated files) from Saltmarsh, Cleavela11d ft Gund, PA, is for the sole use of the intended recipient or recipients Rnd may cI 
confidential and privileged information. A11y unautllori,.ed review, use, disclosure, distribution, or other disserni11at1011 of tlli5 e mc1il message anc1/or the in1 
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122 C Street, N.W., Suite 330 ● Washington, DC 20001-2109 ● Tel: 202/484-5222 ● Fax: 202/484-5229 

              

 Karl A. Frieden 
Vice President, General Counsel 

(202) 484-5215 

kfrieden@cost.org  

      

 

August 20, 2018 

 

 

Florida Department of Revenue 

Corporate Income Tax Review 

c/o Ms. Debra J. Longman, Director of Legislative and Cabinet Services 

 

Via e-mail: CITReview@floridarevenue.com 

  

Re: August 22 Public Workshop – Topics Under Review, Items J. (Global 

Intangible Low-Taxed Income) and L. (Net Interest Deduction)  

 

Dear Ms. Longman: 

 

On behalf of the Council On State Taxation (COST), I write to provide COST’s 

research and analysis regarding conformity issues for Florida with federal tax reform 

(the Tax Cuts and Jobs Act of 2017). COST appreciates that the Department’s 

August 3, 2018 Status Report cites our research on the corporate income tax base 

impact of state conformity to federal tax reform.1  

 

In this testimony, I wish to highlight two critical issues to corporate taxpayers, 

included as Items J. and L. in the Department’s Status Report: global intangible low-

taxed income, or GILTI, under I.R.C. Sec. 951A; and limitations on the net interest 

deduction under I.R.C. Sec. 163(j). For the reasons cited below, COST believes the 

Department should recommend that the Legislature decouple from both of these 

federal corporate tax provisions. 

 

About COST 

 

COST is a nonprofit trade association based in Washington, DC. COST was formed 

in 1969 as an advisory committee to the Council of State Chambers of Commerce 

and today has an independent membership of approximately 550 major corporations 

engaged in interstate and international business. COST’s objective is to preserve and 

promote the equitable and nondiscriminatory state and local taxation of 

multijurisdictional business entities. COST has a significant number of members that 

own property, have employees, and make substantial sales in Florida. 
 

                                                      
1 The Impact of Federal Tax Reform on State Corporate Income Taxes, by EY for the State Tax 

Research Institute (STRI), March 2018, available at: https://cost.org/globalassets/cost/state-tax-

resources-pdf-pages/cost-studies-articles-reports/cost-federal-tax-reform-3-1-2018-cost-v2.pdf. STRI 
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Global Intangible Low-Taxed Income 

 

Over the last 30 years, states have generally limited their corporate income tax base to the 

water’s edge (i.e., to income earned in the U.S.). With federal tax reform, the federal government 

is moving from the taxation of all foreign source income primarily on a “deferred” basis to 

taxing a more limited range of foreign source income – including global intangible low-taxed 

income (GILTI) – primarily on a “current” basis.  However, federal taxation of GILTI is very 

different than state taxation of GILTI from both a policy and a practical outcome perspective.  

 

First, Congress is raising $324 billion over 10 years from the international tax reform provisions 

(including GILTI) to help pay for $654 billion over 10 years in other business tax reform cuts. 

The states, by contrast, do not conform to the federal corporate tax rate cuts and therefore have 

no reason to expand their tax base to make up for the lost revenue. Conforming to the GILTI 

provisions would represent a selective and arbitrary conformity that harms a segment of Florida 

businesses competing internationally, without advancing any compelling tax policy goal for the 

state.  

 

Second, at the federal level, the focus of the GILTI provision is to include in the federal income 

tax base “low-taxed” foreign source income – basically income that is taxed in foreign countries 

at less than 13.125 percent. To achieve this practical outcome the federal government imposes a 

tax rate of 10.5 percent (one-half of the federal statutory rate) on the GILTI income and allows a 

credit for 80 percent of foreign taxes paid on such income. However, state corporate income tax 

laws in Florida and in other states do not allow for foreign tax credits, and therefore all of the 

GILTI income, from low and high-tax countries, would be subject to state corporate income tax. 

This would constitute a vast and unprecedented expansion of the state corporate income tax base 

to include previously untaxed foreign earnings.  

 

As a result, to date, eleven states have decoupled from the GILTI provisions and more are likely 

to follow. Among the states decoupling (by new legislation or administrative action) from GILTI 

are Connecticut, Georgia, Hawaii, Indiana, Kentucky, Michigan, North Carolina and Wisconsin. 

Further, Illinois, Montana, and South Carolina do not include GILTI in their corporate tax base 

due to existing decoupling from the Internal Revenue Code.  

 

For these reasons, COST supports legislation or regulatory guidance that would decouple Florida 

completely from GILTI. However, even without decoupling legislation, Florida is likely 

foreclosed from taxing GILTI under the U.S. Constitution’s Commerce Clause. U.S. Supreme 

Court precedent forbids discriminatory taxation against foreign commerce (see Kraft Gen. 

Foods, Inc. v. Iowa Dep’t of Revenue and Finance, 505 U.S. 71 (1992)). Because Florida does 

not tax similar domestic income earned by U.S. subsidiaries of Florida corporate taxpayers, 

GILTI is likely beyond Florida’s taxing authority. 

 

Interest Expense Limitation 

 

Corporate tax “base broadeners” under federal tax reform funded, in part, the substantial 

reduction in federal corporate tax rates to make the U.S. more competitive internationally. As 

noted above, these rate reductions do not flow through to the states, and therefore updating 



Council On State Taxation (COST)  August 20, 2018 

COST Letter on Florida Corporate Income Tax Conformity Page 3 

 

Florida’s conformity results in a substantial corporate income tax increase. The largest 

component of this base increase over the 10-year period is the interest expense limitation under 

I.R.C. Sec. 163(j) that will increase the Florida corporate tax base by an average of more than 

7% over the next 10-year period. This outcome is inadvertent and arbitrary, based solely on  

mechanical state conformity with the federal corporate tax base broadeners but not the federal 

corporate tax cuts.   

 

The state-specific outcomes are inconsistent in other ways with the goals of federal tax reform. 

For example, the new federal law provides for immediate expensing of capital assets, but Florida 

is already decoupled from federal “bonus” depreciation. Therefore, this benefit, available at the 

federal level, is not available to Florida taxpayers for their capital investments, but Florida 

taxpayers at the same time are limited in their ability to deduct interest expense on financing 

such investments.  

 

Moreover, the I.R.C. Sec. 163(j) provisions are not tailored to abusive or distortive intercompany 

lending. Rather, the provisions limit interest expenses across the board, for both intercompany 

and third-party borrowing, and thus impact all borrowing by Florida taxpayers for both business 

operations and investment/expansion, without exception. This result harms Florida’s 

competitiveness, especially in light of the actions (or policy) of other southeastern states to 

decouple from the provisions (see, e.g., Georgia, Mississippi, and Tennessee).  

 

Applying the interest expense limitation in Florida will also significantly increase the complexity 

of corporate tax compliance, and much remains to be determined, both at the federal level and by 

the Florida Department of Revenue, on how to implement this provision. It is uncertain how the 

interest expense limitation will be computed and reflected in federal consolidated return filings, 

and commensurately how to determine if, and in what amount, the limitation would apply at the 

separate state filing level. No state has answered these questions to date (and answers to these 

questions will depend on federal guidance yet to be issued).  For all of the above reasons, COST 

supports legislation that would decouple Florida completely from the interest expense limitation. 

 

Conclusion 

 

Florida should consider decoupling from provisions of federal tax reform that would otherwise 

inadvertently expand the corporate tax base and harm Florida’s competitiveness for business 

investment and growth, such as “GILTI” and the interest expense limitation, which together 

would expand the Florida corporate tax base by an average of 10% over the next ten-year period.  

 

I am happy to answer any questions regarding this testimony or COST’s research on this issue. 

 

Respectfully, 

 
Karl A. Frieden  

 

cc: COST Board of Directors 

 Douglas L. Lindholm, COST President & Executive Director 



PUBLIC COMMENT #8









PUBLIC COMMENT #9



Securing Florida’s Future 

September 6, 2018 

Corporate Income Tax Review 
c/o Director of Legislative and Cabinet Services 
Florida Department of Revenue 
PO Box 5906 
Tallahassee, FL 32314 

RE: Impact of the Tax Cuts and Jobs Act of 2017 

Dear Corporate Income Tax Review Group: 

The Florida Chamber of Commerce appreciates the further examination of the Tax Cuts and Jobs Act as laid out by 
the Legislature during the 2018 legislative session.  Earlier this year, Florida became a $1 trillion economy and 
Florida boasts the 4th best tax climate for businesses in the country.  Florida has outpaced the nation in job 
growth over the last year, and Florida’s unemployment rate is at its lowest in a decade.  This has happened not by 
accident, but instead is due to a Governor, Cabinet and Legislature that have focused on sound pro-business 
policies, including keeping taxation low and looking at opportunities to grow the economy.   

Overall, the Tax Cuts and Jobs Act has had a positive impact to businesses and individuals, but how Florida 
conforms to its provisions will determine its full impact in Florida.  On behalf of our members, we appreciate the 
study areas laid forth by the Department of Revenue, and specifically recommend the state decouple from Global 
Intangible Low- Taxed Income (GILTI) provisions and the net interest deduction under I.R.C. Sec. 163(j). 

According to the Ernst & Young LLP study commissioned by the Council on State Taxation (COST), it is estimated 
that Florida’s tax base will expand by 13 percent as a result of the Tax Cuts and Jobs Act.  The two largest “base 
broadeners” are GILTI and net interest deduction, which account for about 10 percent of the base expansion.  
These provisions were considered by Congress as a means to pay for other tax decreases contained in the 
package.  We recommend that the state decouple from these two provisions to avoid an unintentional tax 
increase. 

Additionally, as other states make decisions related to the Tax Cuts and Jobs Act, or decrease their corporate 
income tax rates as a result, it is important that Florida remain competitive.  Many states, including Georgia, have 
decoupled from base broadening measures and reduced corporate tax rates.  Florida has currently provided for a 
tax cut mechanism for the 2019 tax year as well as a “refund” of excess collections for 2018-2019.  As other states 
are making permanent corporate rate reductions, Florida should also consider a permanent rate reduction to 
offset any tax increases as a result of the Tax Cuts and Jobs Act.  Furthermore, conforming to provisions like GILTI 
and the net interest deduction would only broaden Florida’s tax base when other states are taking action to avoid 
taxing companies more. 

We have an opportunity to remain competitive and encourage the growth and investment of businesses in 
Florida.  As you review these new changes to the Internal Revenue Code, we recommend the state decouples 
from GILTI and the net interest deduction.  

136 S. Bronough Street 
Tallahassee, FL 32301 
Phone:  (850) 521-1200 
Fax:  (850) 521-1203 

www.floridachamber.com 



Securing Florida’s Future 

Regards, 

Frank C. Walker, III 
Vice President of Government Affairs 

CC: Bob Grammig, Chair, Florida Chamber of Commerce  
Mark Wilson, President & CEO, Florida Chamber of Commerce 
David Hart, Executive Vice President, Florida Chamber of Commerce 
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Debbie Longman 

From: 

Sent: 

To: 

Steve Hogan <shogan@ausley.com> 

Tuesday, October 23, 2018 10:27 AM 

CIT Review 

Cc: Bob Pierce 

Subject: CIT Review Comments 

Attachments: Fla CIT Comments re 1031 & Bonus Depreciation - Final 10-23-18.pdf 

Please find comments attached regarding the Florida Department of Revenue's review of the 2017 federal Tax Cuts and 

Jobs Act. 

Sincerely, 

-Steve Hogan

Steven M .. Hogan 

AUSLEY I McMULLE 
123 S. Calhoun Street l Tallahassee, PL 32301 

Dmr-.n: (850) 425-5344 1 FAX: (850) 222-7560 
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AUSLEY MCMULLEN 
ATTORNEYS AND COUNSELORS AT LAW 

1 2 3  S O U T H  C A L H O U N  S T R E E T  

P .O .  BOX  391  ( Z I P  32302 )  

TALL AHASSEE ,  F LOR IDA  323 01  

(850 )  224 -9115   F AX  (85 0 )  22 2 -7560  

www. aus l ey . c om   
 

October 23, 2018 
 

Via U.S. Mail and Electronic Mail  
Corporate Income Tax Review  
c/o Director of Legislative and Cabinet Services 
Florida Department of Revenue  
P.O. Box 5906 
Tallahassee, Florida 32314-5906 
Email: CITReview@floridarevenue.com  
 
 Re: Comments on Florida CIT Impacts from the Tax Cuts and Jobs Act of 2017 
  1031 Exchanges and Bonus Depreciation 
 
Dear Sir or Madam:   
 
 The following comments are offered pursuant to the Florida Department of Revenue’s request for 
public comment on the impact of the Federal Tax Cuts and Jobs Act of 2017, Public Law No. 115-97 (the 
“TCJA”), on Florida’s corporate income tax. These comments focus on the changes made by the TCJA on 
exchanges of like-kind property under IRC 1031 and related issues involving bonus depreciation. We 
appreciate your consideration of these issues.  
 

Summary 
 
 Section 1031 of the Internal Revenue Code allows taxpayers to defer recognizing gain on 
exchanges of like-kind property held for use in a trade or business. The TCJA limited section 1031 to 
exchanges of real property. This new limitation prevents taxpayers from deferring recognition of gain on 
exchanges of tangible property held for use in a trade or business. 
 

This change in IRC 1031 will cause unexpectedly large short-term Florida corporate income tax 
liability for taxpayers that cannot avail themselves of the federal bonus depreciation rules under current 
Florida law. This short-term issue can be solved in a revenue-neutral way by allowing such taxpayers to 
use the federal bonus depreciation rules to calculate their Florida tax liability for a limited time.  
 

The TCJA’s Changes to Section 1031 
 
 Section 1031 of the Internal Revenue Code allows taxpayers to defer recognition of gain on sales 
of property held for productive use in a trade or business if certain conditions are met. The main condition 
under IRC 1031 is that the property sold must be “exchanged” for property of a “like kind” that is also to 
be held for productive use in a trade or business. The exchange must occur within specified timeframes. 
See IRC § 1031(a).  

 
The TCJA amended section 1031 by restricting its use to real property. P.L. 115-97, § 13303(a) 

(striking the term “property” in IRC 1031(a)(1) and replacing it with the term “real property”). Before this 

http://www.ausley.com/
mailto:CITReview@floridarevenue.com
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change was made, section 1031 could be used for exchanges of real property as well as tangible and 
intangible property that otherwise met the requirements of the statute.  

 
Because of this change, taxpayers that previously used section 1031 to defer recognition of gain 

when replacing tangible property used in their business will now have to recognize “gain” on those sales. 
For taxpayers that turn over a large volume of tangible property in the course of their business, the gain 
that must now be recognized will be significant.  
 

The Impact of Section 1031 and Bonus Depreciation on Florida CIT 
 

Florida imposes corporate income tax (“CIT”) on the “net income” of certain taxpayers. 
§ 220.11(1), Fla. Stat.1 This “net income” figure is calculated based on the taxpayer’s “adjusted federal 
income.” § 220.12, Fla. Stat. The taxpayer’s “adjusted federal income” is calculated pursuant to section 
220.13, Florida Statutes. The starting point for the calculation is the taxpayer’s “taxable income” as 
defined under the Internal Revenue Code. § 220.13(1), (2), Fla. Stat.  

 
Section 1031 previously allowed taxpayers to defer recognition of gain from exchanges of like-

kind tangible property held for productive use in a trade or business. Under the TCJA, taxpayers can no 
longer use section 1031 to defer gains on such exchanges. This means that taxpayers in this situation will 
have a larger amount of “taxable income” under the Internal Revenue Code. Because of this, these 
taxpayers will begin their calculation of the “net income” subject to Florida CIT with a larger figure. This 
will lead to a larger Florida CIT liability.  
 

Though the section 1031 deferral has been eliminated for tangible property, the effect of this 
change at the federal level is mitigated somewhat by the “bonus depreciation” deductions allowed under 
IRC 168. However, taxpayers cannot apply the same bonus depreciation deductions in Florida when 
calculating their “net income” for Florida CIT purposes. § 220.13(1)(e)1., Fla. Stat. The taxpayers must 
instead “stretch” the depreciation deduction from their Florida net income over seven years. Id. Use of 
this “one-seventh” depreciation method results in a short-term “bubble” of Florida CIT liability where no 
corresponding liability exists at the federal level.  

 
This problem can be solved in a revenue-neutral way by allowing such taxpayers to use federal 

bonus depreciation, rather than the “one-seventh” method, when calculating their net income for Florida 
CIT purposes.  

 
A. Federal Bonus Depreciation Deductions 
 
The Internal Revenue Code allows taxpayers to take “depreciation deductions” to reduce their 

federal adjusted gross income. These deductions generally constitute “a reasonable allowance” for the 
exhaustion, wear and tear, and obsolescence of property used in the trade or business or held for the 
production of income. IRC § 167(a).  

 
For certain tangible property, taxpayers can take an additional first-year depreciation deduction 

pursuant to section 168. This additional first-year depreciation deduction is commonly referred to as 
“bonus depreciation.”2  

 
The TCJA increased the amount of bonus depreciation that taxpayers may deduct. Depending on 

the date the tangible property is placed in service, the bonus depreciation deduction may be as much as 
                                                 
1 Discussion of the types of entities subject to Florida CIT is outside the scope of this comment.  
2 Taxpayers may elect not to take the bonus depreciation deduction if they so choose. IRC § 168(k)(7).  
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100% of the cost of the property. This means that the taxpayer can take as a deduction an amount equal to 
the entire cost of the tangible property in the year it is placed in service. IRC § (k)(1), (6).3  

 
B. Florida’s “One-Seventh” Depreciation Method 
 
Any amounts deducted by a taxpayer under the bonus depreciation rules must be “added back” to 

the taxpayer’s federal taxable income for Florida CIT purposes. § 220.13(1)(e)1., Fla. Stat. (“There shall 
be added to such taxable income an amount equal to 100 percent of any amount deducted for federal 
income tax purposes as bonus depreciation for the taxable year pursuant to ss. 167 and 168(k) of the 
Internal Revenue Code, as amended[.]”).  

 
Because of this provision, taxpayers that reduce their federal adjusted gross income through 

bonus depreciation deductions must inflate their income for Florida CIT purposes by adding those 
deductions back into their calculation of the “net income” subject to Florida CIT.  

 
Florida then creates a “one-seventh” depreciation deduction method for taxpayers affected by this 

provision. Instead of bonus depreciation, taxpayers may deduct one-seventh of the bonus depreciation 
amount each year over a seven year period. § 220.13(1)(e)1., Fla. Stat. (“For the taxable year and for each 
of the 6 subsequent taxable years, there shall be subtracted from such taxable income an amount equal to 
one-seventh of the amount by which taxable income was increased pursuant to this subparagraph, 
notwithstanding any sale or other disposition of the property that is the subject of the adjustments and 
regardless of whether such property remains in service in the hands of the taxpayer.”). In this way, the 
bonus depreciation deduction is “stretched out” over seven years. 

 
C. Federal Bonus Depreciation and 1031 Exchanges 
 
Under the old 1031 exchange rules, a normal transaction would involve a taxpayer selling 

tangible property and purchasing new tangible property of a “like kind” to that which was sold. Section 
1031 would allow the taxpayer to defer recognizing gain on the sale of the tangible property. The 
taxpayer could also take a depreciation deduction under the old versions of sections 167 and 168 for part 
of the cost of the replacement property.   

 
With the TCJA changes to 1031 exchanges, taxpayers that sell old tangible property used in their 

business cannot defer recognition of the gain on those sales even if those taxpayers immediately purchase 
new tangible property to replace it.  

 
However, such taxpayers can take a bonus depreciation deduction at the federal level of up to 

100% of the cost of the replacement property in the year the property is placed in service.4 In most cases, 
the cost of the replacement property will be greater than the gain realized on the sale of the old property. 
Because of this, such taxpayers would normally be able to offset all, or nearly all, of the gain recognized 
on the sale of the old property through bonus depreciation deductions.5  

 
For taxpayers in this situation, the TCJA’s changes to section 1031 were offset by the 

corresponding increase to the bonus depreciation deduction. Such taxpayers will therefore not be subject 

                                                 
3 Taxpayers may elect to deduct 50% of the cost rather than 100% if they so choose. IRC § 168(k)(10). 
4 This comment presumes that the tangible property at issue qualifies for section 168 bonus depreciation.  
5 This dynamic occurs when all or most of the “old” tangible property is replaced by “new” tangible 
property. If more old property is sold than is replaced, the bonus depreciation deductions may not be 
sufficient to offset the entire gain.  
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to an unexpectedly large increase to their adjusted gross income at the federal level. This offset does not 
exist, however, in Florida.  

 
D. Increase in Florida CIT Due to Section 1031 Changes & Florida’s One-Seventh Rule 
 
Under the TCJA, taxpayers that routinely sell old tangible property used in their trade or business 

while replacing it with new tangible property can no longer use section 1031 to defer recognition of their 
gain on the sale of the old property. However, due to the federal bonus depreciation rules, the deduction 
allowed on the cost of the new property is available to offset the increase in adjusted gross income at the 
federal level that the taxpayer would otherwise have to pay tax on.  

 
The bonus depreciation offset available at the federal level is not available for Florida CIT 

purposes. Because Florida replaced the bonus depreciation rule with the “one-seventh” rule, taxpayers 
must stretch the deduction out over seven years.  

 
This means that taxpayers will have to recognize the gain on their sales of tangible property that 

occurred during the taxable year Such taxpayers can only offset those gains by one-seventh of the price of 
the replacement property. This will result in a “bubble” of tax liability in “year one” with no way for 
taxpayers to offset it.  

 
In this way, Florida is imposing tax on a larger amount of income now, while imposing tax on a 

much smaller (or nonexistent) amount of income in the future. The TCJA has therefore caused a bubble of 
immediate Florida CIT liability for taxpayers in this position.  

 
E. A Revenue-Neutral Solution 
 
The fact that the bonus depreciation deduction is not eliminated by Florida, but is instead spread 

out over time, means that the taxpayer is not actually losing the amount of this deduction. As the 
deduction is taken in one-seventh increments over subsequent years, the taxpayer will have 
correspondingly lower Florida CIT liability in those subsequent years. For taxpayers that regularly turn 
over their business property at a rapid rate, the one-seventh deduction increments will eventually 
eliminate all, or nearly all, of the gain recognized in future years.   

 
Though the tax reality of this situation is revenue-neutral over time, the business reality is that a 

spike in Florida CIT liability in the current year will be extremely difficult for taxpayers to pay. The 
promise of future deductions, and perhaps an elimination of Florida CIT in future years, is of little 
comfort to taxpayers that are caught in the bubble created by the TCJA. The immediate liability may 
cause serious cash-flow problems for Florida businesses in this situation.  

 
A revenue-neutral solution could be found through a legislative change allowing taxpayers in this 

situation to use bonus depreciation under sections 167 and 168 to offset their “net income” calculations 
for Florida CIT for a limited amount of time. Correspondingly, such taxpayers would not be able to use 
any fraction of this bonus depreciation amount in future years. Therefore, Florida’s CIT tax basis would 
remain the same over the course of time, while easing the cash-flow problems Florida businesses may 
otherwise have to contend with.  

 
This solution is revenue-neutral because no new deductions are being added. Instead, the timing 

of the Florida depreciation deductions would be changed to match federal law for taxpayers impacted by 
the TCJA changes described in this comment.  
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Conclusion 
 
The TCJA’s changes to section 1031 and the bonus depreciation rules, when read together with 

Florida’s CIT statutes, has put taxpayers in a situation where they have a large Florida CIT liability in the 
short-term, with the deductions only “catching up” over a seven year period. This presents a cash-flow 
problem for Florida businesses that will impede their ability to invest in new jobs and economic growth, 
while generating no new revenue for the state. This short-term problem can be solved in a revenue-neutral 
way by allowing taxpayers to use the federal bonus depreciation rules to calculate their Florida tax 
liability for a limited amount of time.  

 
Thank you for your consideration of these issues.  

 
Sincerely, 
 
/s/ Robert A. Pierce   
 
Robert A. Pierce  
Steven M. Hogan  

 
       Ausley McMullen 
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Acronyms 
 
ADS – Alternative Depreciation System  
AMT – Alternative Minimum Tax 
AMTI – Alternative Minimum Taxable Income 
ATI – Adjusted Taxable Income  
BEAT – Base Erosion and Anti-Abuse Tax  
CFC – Controlled Foreign Corporation  
CIT – Corporate Income Tax 
COGS – Cost of Goods Sold 
DEI – Deduction Eligible Income 
DII – Deemed Intangible Income  
DOR – Department of Revenue 
DPAD – Domestic Production Activities Deduction  
DRD – Dividends Received Deduction  
EBITDA – Earnings before Interest, Tax, Depreciation and Amortization  
FAC – Florida Administrative Code 
FDDEI – Foreign Derived Deduction Eligible Income 
FDIC – Federal Deposit Insurance Corporation  
FDII – Foreign Derived Intangible Income 
FDOR – Florida Department of Revenue 
FS – Florida Statutes 
GDS – General Depreciation System  
GILTI – Global Intangible Low Taxed Income 
IRC – Internal Revenue Code 
IRS – Internal Revenue Service 
JCT – Joint Committee on Taxation  
LB&I – Large Business and International  
MACRS – Modified Accelerated Cost Recovery System  
NOL – Net Operating Loss 
PFIC – Passive Foreign Investment Company  
PL – Public Law 
QBAI – Qualified Business Asset Investment  
QPAI – Qualified Production Activities Income  
QPP – Qualified Production Property  
REC – Revenue Estimating Conference  
REIT – Real Estate Investment Trust 
RIC – Regulated Investment Company  
SFY – State Fiscal Year 
STFC – Specified Ten Percent Owned Foreign Corporation 
TCJA – Tax Cuts and Jobs Act 
TIP – Tax Information Publication 
UBTI – Unrelated Business Taxable Income  
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